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Our Vision 


We envision the Canadian Human Rights Commission as a dynamic and 
progressive leader, contributing to a society where people respect human rights 
and diversity and treat each other with dignity. 


Our Mission 


We protect and advance human rights by providing a forceful, independent, and 
credible voice for promoting equality in Canada. 


We work to discourage discrimination and disadvantage, and ensure compliance 
with the Canadian Human Rights Act and the Employment Equity Act. 


We share our experience and cooperate with human rights institutions in Canada 
and in other countries. 


Our Values 
At the Canadian Human Rights Commission we value: 


the integrity, commitment, teamwork, and expertise of our Commissioners and 
staff; 


a workplace that benefits from the diversity of Canadian society; 


relevant and accessible services delivered using fair, efficient, and transparent 
processes; and 


the contribution made by those who work to advance human rights and equality. 
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Introduction 


H uman Rights are often among the first victims of war. So it is 
not surprising that after September 11, governments and 
citizens around the world focused mainly on security. Indeed, the right 
to life is the bedrock of human rights — without it, all other rights 

are meaningless. We must ask ourselves, however, what price we are 
willing to pay for a greater measure of security. This is the issue 
Canadians faced in the fall of 2001. 


During the debate on the Government’s proposed anti-terrorism 
measures, many Canadians urged Parliament to act cautiously in 
limiting our human rights. They urged measures to ensure that Canada 
remains a country that treats all its people, whatever their race or 
religion, with respect. 


But how can we best ensure that this is so? One important step would 
be to provide front-line human rights institutions like the Commission 
with the tools they need to carry on the fight. 


Successive governments have talked about fundamentally reforming 
the Canadian Human Rights Act but have not followed through. The 
Commission’s mandate and structure — a generation old — need 
modernizing. The work of human rights protection and promotion has 
become significantly more difficult and complex in the 23 years since 
the Commission opened its doors. Handling the complaints load 
means that very limited resources are available for the equally 
important task of preventing, through human rights education and 
policy initiatives, discrimination before it occurs. 


The first part of this report outlines what the Commission has done 
over the year to protect and promote human rights, and to comment 
on major human rights developments. It looks at the year’s important 
human rights events, and highlights relevant actions of our 
government and of our courts and tribunals. 


Subsequent chapters on case work and human rights promotion 
provide statistics on human rights complaints dealt with by the 
Commission, as well as details on some of the promotion and 
education activities carried out nationally and in specific regions of 
the country. 
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Health of 
Human Rights 
in Canada 


Security and 
Human Rights 


he threat of terrorism dominated the state of human rights in 

Canada in the latter part of 2001. Parliament approved anti- 
terrorism legislation and, at the end of the year, was considering a 
Public Safety Act allowing designated security zones controlled by the 
military. New immigration and refugee legislation was adopted that, in 
many respects, restricted human rights more than the previous law. 
Early in 2002, the Supreme Court of Canada decided that security 
considerations could in certain limited circumstances justify deporting 
someone to a country where they face torture. 


Viewed separately, and in light of September 11, these measures might 
be seen as relatively benign — a reasonable price to pay for an 
increased sense of safety. However, with each incremental measure, our 
cherished human rights are narrowed a little more. The cumulative result 
may be a Canada where Canadians feel safer in the short term but in 
the longer term does damage to the human rights foundation on which 
the country is built. 


It was just this concern that the Chief Commissioner stated when she 
appeared before the House of Commons Standing Committee on 
Justice and Human Rights examining the Anti-Terrorism Act (Bill C-36), 
which was subsequently passed into law. She recognized that the 
Government must guard against the threat of terrorism, but stressed that 
any legislation must be fully consistent with international human rights 
standards and with the Charter of Rights and Freedoms. She indicated 
to the Committee, “in our haste to introduce new measures to counter 
terrorism, we must not put in place measures that exceed this aim and 
jeopardize human rights. Let’s fight back against terrorism and bring 
the guilty to justice but let us not endanger the innocent in our haste or 
abandon the very rights and freedoms which are the terrorist’s target.” 


The Government assured Canadians that Bill C-36 and other legislation 
intended to tighten security balanced the need to respond to terrorism 
with the need to preserve rights and freedoms. But as the Chief 
Commissioner asked the Committee, “are we getting enough additional 
security from the additional powers to justify these encroachments on 
human rights?” 


In the Commission’s view, in many important respects, the answer was 
no. Foremost among the difficulties with Bill C-36 was the definition 
of terrorism. The Commission, along with many other witnesses, 
expressed concern that the broad and rather vague definition of 
terrorism proposed by the Government might be misused to quash 
legitimate dissent. Given the extraordinary police powers granted by 
the legislation, this was particularly worrisome. 
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A second major issue from a human rights perspective was 
provisions dealing with preventive detention. The Commission’s fears 
were heightened because the new powers of preventive arrest under 
Bill C-36 relied upon an overly broad definition of terrorism, and 
were combined with amendments to the Evidence Act that allowed 
greater scope to withhold evidence because of national security 
interests. 


The Commission also highlighted the need for a sunset clause. 

Bill C-36 is strong and untried medicine that one hopes will not 
always be required. That is why the Commission, along with others, 
urged the Government to provide a three-year sunset clause on those 
parts of the Bill that have the highest risk of infringing on human 
rights. 


To its credit, before the Bill became law at the end of 2001, the 
Government did respond to some of the concerns raised by the 
Commission and by many others. It tightened the definition of 
terrorism, added some procedural safeguards, and allowed 
opportunities for judicial oversight. The requirement for a limited 
review, while welcome, was not a true sunset clause — it allowed the 
legislation’s most difficult parts to be extended without the level of 
Parliamentary scrutiny that re-introduced legislation would require. 
The period was longer than that advocated by the Commission and 
many others. The Government also amended the legislation to include 
annual reports to Parliament on the implementation of Bill C-36. 
The Commission hopes that these annual reports will highlight the 
instances where preventive detention is used, where persons are 
detained without criminal charges, or where racial profiling occurs. 


The new law includes some positive features. For one, it confirms that 
the Commission has jurisdiction over hate messages transmitted by 
the Internet. A lack of clarity on this issue in the past hampered the 
Commission’s efforts to combat hatred on the Net, such as the web 
site of Ernst Ziindel and others of its ilk. Provisions authorizing the 
courts to shut down Internet sites pending a determination of whether 
their material constitutes hate under the criminal law will be another 
important tool to combat hatred. A new offence regarding the 
desecration of churches, mosques, temples, and synagogues makes 
clear the deep revulsion that Canadians hold for those who commit 
such crimes. 


Notwithstanding these positive elements, the Act still places 
significant restraints on civil liberties that prior to September 11 
were unknown in Canada. 
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Fighting 
Intolerance 


At the end of the year, the Government introduced additional security 
legislation — the Public Safety Act (Bill C-42) — which raised more 
anxieties about the need to balance fundamental rights with security 
interests. Of particular worry was a provision of the Bill that would 
allow the Minister of Defence to declare certain areas, even in major 
cities, as security zones, thereby curtailing the right of peaceful 
assembly and protest. 


No doubt some of these restraints will be challenged in the courts, as 
they should be, in order to determine if they are, in the words of the 
Charter, “demonstrably justified in a free and democratic society.” 
But much more is needed than ensuring the legislation does not 
actively violate the Charter. Of equal importance are measures to 
make citizens aware of their rights and how to protect them. 


In this context, the Commission called on the Government to follow 
the new legislation with additional programs and other measures to 
better educate the general public and law enforcement officials about 
human rights. 


Canada has a reputation as a place where people from every corner 
of the world can live in harmony with mutual respect and tolerance. 
That reputation is well-deserved. But in the fall of 2001, our respect 
for each other was put to the test. In some ways, our response was 
admirable; in other ways, not so. 


The invidious accusation of guilt by association raised its head, even 
on newspaper editorial pages. There were attacks against Canadians 
of Arab origin, Muslims, and others. Places of worship — Muslim, 
Jewish, and Hindu — were defaced, and in one instance, burned to 
the ground. People on the street were subjected to racist taunts 
because of the way they dressed, looked, or sounded. 


On the positive side, there was welcome support from religious 
leaders, politicians, artists and musicians, and most importantly, 
everyday citizens for the need to counter intolerance and xenophobia. 


The Commission is working with other agencies, including provincial 
human rights commissions, to educate people on the root causes of 
intolerance and how to fight racism. But such institutions lack the 
human and financial resources to do all of this urgent work. Calls for 
increased resources for security were responded to with alacrity in the 
fall of 2001. The Commission does not question the need for this. Is it 
not, however, equally important to ensure that the very intolerance 
that the terrorists preach is not allowed to take root in Canada? The 
Commission thinks so and urges the Government to act accordingly. 
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Immigration 
and Refugees 


The vast majority of immigrants to Canada want nothing more than to 
make new lives in a new country of freedom and security. Many of 
us or our forebears fled persecution not very different from that 
experienced by today’s refugees. Indeed our current Governor General 
came to Canada as a refugee. Although measures intended to control 
abuse of the immigration system are warranted, we cannot forget that 
immigration has vastly enriched our land and made us an example to 
other nations on how people of many faiths and cultures can live 
together in harmony and peace. 


In last year’s Annual Report, the Commission stated that the proposed 
legislation on immigration and refugees, Bill C-11, might represent a 
retreat from Canada’s enviable record as a welcome home for new 
immigrants and a refuge for those fleeing persecution. Despite 
concerns put forth by the Commission and others, such as the 
Canadian Bar Association, the new law — the /mmigration and 
Refugee Protection Act — was approved with few changes. 


As noted elsewhere in this report, the Commission hopes to examine 
how Canada’s domestic laws live up to international norms. In this 
respect, the new legislation seems to miss the mark. For example, 
under the United Nations Convention Against Torture, Canada is 
obliged never to return someone to a country where there are 
substantial grounds for believing that they would be in danger of 
being subjected to torture. While the new law recognizes Canada’s 
obligations under the Torture Convention, it also provides that the 
right not to be returned to face torture can be waived on the grounds 
of serious criminality or security. The Minister of Immigration 
justified this provision by referring to the need to prevent Canada 
from becoming a “haven” for criminals or people who would threaten 
Canada’s security. 


Early in January 2002, the Supreme Court of Canada rendered a 
decision in the Suresh case that focused on this issue. Mr. Suresh 
came to Canada as a refugee and was later granted permanent 
resident status. According to security officials, while in Canada, he 
was a fundraiser and organizer for an overseas terrorist organization. 
The Minister of Immigration sought his deportation under provisions 
of the previous Immigration Act. Mr. Suresh objected, claiming that 
he would face torture if he was returned to his country of origin. 


In its decision, the Supreme Court of Canada ruled that the need for 
security, especially in the post-September 11 world, must be carefully 
balanced with the unacceptability of Canada having any involvement 
in torture. The Court ruled that while deportation in circumstances 
such as Mr. Suresh’s was not absolutely forbidden under Canadian 
law, it could happen only in the most extraordinary circumstances. 
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The decision stated in the strongest of terms how greatly Canadians and 
the international community abhor the use of torture. It also established 
useful guidelines on how to determine who is a real risk to Canada’s 
security and whether a deported person faces a substantial risk of 
torture. The Commission welcomes this part of the Court’s ruling. 


Unfortunately, the Court left for another day the determination of 
exactly what circumstances might justify returning someone to 
possibly face torture. The Commission firmly believes that torture or 
ill treatment of prisoners is not acceptable under any circumstances. 
As the Supreme Court of Canada itself noted, “states must find some 
other way of ensuring national security.” 


Another issue of concern in the immigration and refugee legislation is 
the matter of detention. The right to liberty and freedom from 
arbitrary arrest and detention are fundamental human rights to which 
Canada has subscribed under the Universal Declaration of Human 
Rights, the International Covenant on Civil and Political Rights, and 
in our Charter of Rights and Freedoms. Section 31 of the United 
Nations Refugee Convention prohibits the punishment of asylum 
seekers who have illegally entered a country to seek asylum. 


Under the old Immigration Act, detention was used relatively rarely in 
Canada, especially compared with the United States, Australia, and 
certain European countries. However, this new legislation 
significantly broadens grounds for detention to include matters such 
as lack of identity documents and suspicion of being a security risk. 
Certainly there are some instances where detention may be warranted, 
and this is clearly provided for in international law. However, 
detention should not be used as a shortcut to solve administrative or 
security screening problems. 


Fighting Hate — Hate has no place in Canada. That was the conclusion reached in 
on the Internet = January 2002 by a human rights tribunal in the long-running case of 
Ernst Ziindel. The complainants, the Toronto Mayor’s Committee on 
Race Relations and Sabina Citron, alleged that Mr. Ziindel had 
contravened the Canadian Human Rights Act (CHRA) by running 
an Internet site that exposed Jews to hatred. 


In its ruling, which ordered that the hate messages be removed from 
the site, the Tribunal concluded that the site created conditions that 
allow hatred to flourish. In its view, the “... tone and expression of 
these messages is so malevolent in its depiction of Jews, that we find 
them to be hate messages within the meaning of the Act.” As for the 
Act’s effect of limiting freedom of speech, the Tribunal went on to 
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International 
Instruments 
and 

Domestic Issues 


note that “...the benefit continues to outweigh any deleterious effects 
on [Mr. Zundel’s] freedom of expression.” 


This decision strengthens the Commission’s ability to fight hate 
propaganda. So do the 1998 amendments enhancing the penalties 
under section 13 of the Act against those who disseminate hate 
messages. Admittedly, the nature of the Internet makes it difficult to 
control. A web site closed down in Canada can spring up the next day 
in another country. Nevertheless, shutting down sites originating in 
Canada or controlled by Canadians is warranted because it expresses 
the repugnance that Canadian society holds for this type of activity. 


Post-September 11 society has brought into stark relief the close 
connection between external events and the human rights situation 
within Canada. International events, standards, and trends — both 
negative and positive — profoundly impact the health of human rights 
in Canada, the specific human rights issues we focus on, and the 
development, interpretation, and implementation of our own human 
rights law. 


In November, the Chief Commissioner appeared before the Standing 
Senate Committee on Human Rights to recommend additional 
measures the Government should take to implement Canada’s 
international human rights treaty obligations. One proposal she made 
was that the Commission should have the resources and mandate to 
undertake “human rights impact analysis” of any new legislation or 
programs to ensure consistency with international human rights law. 


The Senate Committee took up many of the Commission’s 
suggestions in its recommendations to Government. It agreed on the 
importance of human rights impact analysis, particularly in the 
context of the new security and counter-terrorism measures. The 
Committee also urged the Government to respond to the Canadian 
Human Rights Act Review Panel’s 2000 Report by adding express 
references to key international human rights instruments to the 
Canadian Human Rights Act and providing the Commission with 
adequate resources for human rights promotion and education, 
legislation, and policy review. 


In 2002, the Commission will look at better ways to integrate 
international human rights law into its work. As one example, at a 
December meeting of the Canadian Association of Statutory Human 
Rights Agencies, the federal and provincial commissions explored 
ways in which human rights commissions in Canada, within the terms 
of their enabling statutes, might be able to address implementation of 
the International Covenant on Economic, Social and Cultural Rights. 
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International human rights standards are becoming an increasingly 
important source of interpretation for Canadian human rights law. The 
Canadian Human Rights Commission, along with its provincial and 
territorial counterparts, intervened in the fall of 2001 at the Supreme 
Court of Canada in the Gosselin case. The case focused on whether 
Quebec regulations respecting social aid violated equality rights by 
reducing the benefits paid to people between 18 and 30 and whether 
they violated the right to security of the person. On this latter issue, it 
was argued that the /nternational Covenant on Economic, Social and 
Cultural Rights should serve as a persuasive guide to interpreting the 
Canadian Charter of Rights and Freedoms. This is just one way of 
ensuring binding international human rights treaty obligations are 
implemented within Canada. 


The World = A world conference against racism was convened in South Africa in 
late August by the United Nations to bring states together to combat 
Conference racism, racial discrimination, xenophobia, and related intolerance. As 
Against Racism history has shown time and again, this is a daunting challenge. 


In the end, the conference results were mixed. Discussions of 
reparations or apologies for historical acts of racism were 
acrimonious and constrained any real progress on the issue. Some of 
the same manifestations of intolerance that the conference set out to 
address were played out in Durban on the conference floor, in the 
parallel NGO meetings, and in the streets. The Conference failed to 
recognize that racism, xenophobia and intolerance can take many 
forms - affecting groups or individuals because of their race, but also 
because of related grounds such as religion, national or ethnic origin, 
or language. In the result, certain groups with serious claims of 
discrimination were left out of the Conference conclusions, while 
others were the targets of hostility. 


It was these difficult issues which garnered the lion’s share of media 
attention. Much less attention was paid to the hard work that took 
place out of the spotlight to develop practical strategies to fight 
racism. 


One of the conference’s most constructive elements from the 
Commission’s perspective was the parallel meeting of national human 
rights institutions. This resulted in a consensus action plan, with 
concrete proposals for follow-up. The National Institutions’ 
Declaration, with negotiations chaired by the Canadian Commission, 
was adopted by consensus. It set out a range of areas for concrete 
action and cooperation, including on issues such as human rights 
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education and promotion, racism in the media, conducting public 
inquiries, and sharing best practices among national human rights 
institutions in how to investigate, mediate, and adjudicate complaints 
of racism. 


The Commission’s participation in the World Conference also allowed 
it to strengthen its relationships with a great number of Canadian 
NGOs present in Durban. Commission representatives participated 

in the parallel events and discussions on human rights issues of 
importance to the Commission, including HIV/AIDS, hate messages 
in the media, the rights of indigenous peoples, and the intersection of 
gender discrimination and racism. 


As one small contribution to the World Conference and the fight 
against racism, the Commission in 2001 published a casebook 
describing the types of complaints, recourses, and remedies available 
to deal with discrimination on the grounds of race, colour, and 
national or ethnic origin. 


As follow-up to the Declaration, in 2002 the Commission will be 
undertaking a comparative study on best practices of human rights 
commissions in addressing racism. This will contribute to an 
International Conference of National Human Rights Institutions on 
the same subject in the spring of 2002. Of particular note, the 
National Institutions Declaration called on governments to adopt 
action plans against racism, and the Commission has urged the 
Canadian Government to move forward quickly with a Canadian 
national action plan. 


The Aboriginal First Nations have made huge progress in the last 25 years in taking 
Peopl es of control of their own communities and shaping their own futures. Yet 
all but a handful of First Nations are still constrained by a piece of 
legislation, the Indian Act, which has changed little since the days 
when an Aboriginal person had to ask a Government official’s 
permission to leave the reserve. To put it simply, the /ndian Act 1s an 
anachronism blocking the path to progress. 


Canada 


The Commission has long called for the Act’s abolition and 
replacement with more effective and modern legislation to enable 
First Nations to govern their own affairs effectively and responsibly. 
There is almost unanimous agreement on this point both among 
Aboriginal leaders and Government decision makers. What has been 
much more elusive is agreement on how to achieve that desired end. 
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In the 1980s, the Government recognized Aboriginal self-government 
as an inherent right and set about to negotiate individual or group 
self-government agreements with First Nations. The plan was that as 
communities came under their own self-government regimes, the 
Indian Act would eventually wither away. That, however, has not been 
the case because although negotiations have been continuous, 
agreements have been few. 


The failure of self-government negotiations is in itself an issue that 
requires urgent attention. In the meantime, the Government must also 
decide what to do with the /ndian Act. 


The Minister of Indian Affairs conducted consultations on the /ndian 
Act throughout 2001. While not dismissing negotiated self- 
government agreements, the Minister called for new governance 
legislation to enable First Nations governments to respond more 
effectively to their citizens’ needs and for these citizens to be better 
able to hold their leaders to account. The legislation would also 
address other critical issues, such as the rights of Aboriginal women. 


Many Aboriginal leaders viewed the Government’s proposals with 
scepticism, if not outright hostility, and many organizations and 
communities boycotted the consultation process. 


Aboriginal groups did not reject the need to reform governance but 
believed that Aboriginal policy should be addressed from a broader 
perspective. Governance issues were important, but so too were the 
abysmal social and economic conditions still all too common in many 
communities. What was needed, they said, was a more comprehensive 
approach rather than piecemeal reform. 


The Royal Commission on Aboriginal Peoples had earlier cautioned 
against a piecemeal approach when it urged the Government to adopt 
a comprehensive 25-year strategy for the political, social, and 
economic development of First Nations communities. When the Royal 
Commission report was issued in 1996, the Canadian Human Rights 
Commission called on the Government to carefully consider the 
recommendations and quickly implement the key ones. Some 
recommendations have been implemented, but many more have been 
gathering dust for more than five years. 


At year’s end, with the close of the consultation process, the 
Government moved toward developing draft legislation that would be 
further consulted on and subsequently considered by Parliament. The 
Commission hopes the Government and Aboriginal leaders will use 
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this new stage of the process as an opportunity to establish a more 
productive dialogue on matters of governance as well as on broader 
issues. 


The situation of the Innu people of Labrador serves as a troubling 
microcosm of some of the most pressing problems faced by Canada’s 
Aboriginal peoples. In recent years, the Innu have struggled to 
maintain their traditional values and close attachment to the land, 
while seeking to benefit from the commercial development of their 
territory. While working to resolve their decades-old land claim to a 
large part of Labrador, they fought, unsuccessfully, over the use of 
their land as a training area for low-flying supersonic NATO combat 
aircraft. The Innu, by their own frank assessment, have become a 
deeply troubled people, confronted with problems that affect both 
personal health and their communities’ well-being. 


The Commission first focused on the situation of the Innu in 1993 
when it undertook a special study of grievances brought to the 
Commission’s attention regarding their treatment by the federal 
Government. That study found that the Government had not fulfilled 
its constitutional and moral responsibilities to the Innu. It 
recommended a number of measures to correct the situation. 


During the past year, a follow-up review was undertaken to assess 
what progress has been made in addressing the Innu’s plight since the 
original report. The review will be released in 2002. What can be said 
with certainty at this point is that while progress has been made in 
addressing the issues of the Innu, it has been too slow, and in some 
cases inadequate. 


Disability Canadians with disabilities face obstacles wherever they go. Whether 
it is a door threshold that is too high for a person using a wheelchair, 
the absence of publications in braille or large print, or inadequate tax 
and social security measures, people with disabilities are far too often 
denied full citizenship in Canadian society. 


The belief that accommodating the needs of persons with disabilities 
is to be done out of goodwill, akin to an act of charity, is still 
prevalent. In fact, accommodation is a basic right, entrenched in 

law and affirmed by the Supreme Court of Canada. Just as we no 
longer countenance an employer’s refusal to hire women because 

its workplace is not “suited” to women, neither should we tolerate 
people with disabilities being denied opportunities because of lack 
of measures that would enable them to succeed. 
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REMOVING _ For those who are discriminated against because of their disability, the 
BARRIERS 


human rights complaints system is not necessarily the answer. 
Complaints generally deal with a limited situation — one office that 
is not accessible to people using crutches or one employer that has 
not provided the proper accommodation for a person with a learning 
disability. Eliminating obstacles one at a time, step by step, or ramp 
by ramp, so to speak, is not the best way to achieve a barrier-free and 
inclusive world. 


It is this inability of the human rights complaints system to achieve 
comprehensive barrier removal that causes governments and human 
rights commissions to look increasingly at alternative ways of dealing 
with this issue. Establishing basic standards or guidelines on 
accessibility and barrier removal, such as have been enacted in the 
United States under the Americans with Disabilities Act, 1s one such 
approach. In its June 2000 report, the CHRA Review Panel 
recommended that the federal Government adopt a standards-based 
approach in dealing with disability issues as well as other human 
rights matters. So far, however, as is noted elsewhere in this report, 
the Government has not acted on the recommendation. 


New legislation in Ontario, the Ontarians with Disabilities Act, gives 
some idea of how such a new approach to disability rights might 
work. This Act allows for the establishment of barrier-free standards 
on accessibility matters such as building access and public 
transportation. All governmental institutions, including municipalities, 
school boards, and hospitals, are now required to publish yearly plans 
on the steps they are taking to remove barriers to access and 
employment. They are also required to establish accessibility advisory 
councils. A special agency has been established to advise the Ontario 
government on accessibility matters. Human rights advocates have 
criticized the legislation for a lack of clear goals and enforcement 
procedures, and its reliance on voluntary compliance. Nevertheless, it 
is the first example in Canada of standards-based barrier removal 
legislation. 


For its part, the Canadian Human Rights Commission is now 
examining how standards, guidelines, or codes of conduct might be 
implemented federally. It will continue this work in 2002 and will 
look at questions such as: What kinds of standards should be 
developed? Who should oversee the process: the Government, the 
Commission or, as is the case in the United States, an independent 
agency? How should compliance with standards be enforced? 
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The Commission is already involved in standards work, albeit in a 
limited way. A Commission representative sits on the Canadian 
Standards Association (CSA) committee responsible for establishing 
national guidelines on barrier-free access. The Commission was also 
involved in developing the new CSA standard on automated banking 
machines (ABMs) that was issued in February 2001. In August, the 
Chief Commissioner wrote to the Chief Executive Officers of all the 
major banks, encouraging them to make all their ABMs comply with 
the standard as soon as possible. 


While the new standard will over time lead to higher levels of 
accessibility for bank-owned machines, the recent proliferation of 
independently owned ABMs 1s a matter of concern. Most of these 
machines do not appear to meet even the most basic requirements for 
accessibility. 


READY FOR Duty _ ![1 the 1999 Meiorin and Grismer decisions, the Supreme Court of 
Canada made it clear that when deciding whether an employee is fit 
for work, he or she must be tested against a realistic standard that 
reflects the unique capabilities and inherent dignity of each 
individual. Accommodation up to the point of undue hardship must be 
an integral part of such an assessment. Two important Human Rights 
Tribunal decisions handed down in 2001 helped to further define the 
duty to accommodate. 


In Irvine v. Canadian Armed Forces, the complainant, a 29-year 
veteran of the Canadian Forces, was relieved from duty after he had a 
heart attack. The Forces argued that all its members must be “war 
ready” at all times and if they are not, they have no place in its ranks. 
Applying the legal tests set out in the Meiorin and Grismer decisions, 
the Tribunal found that the Forces had discriminated against Mr. 
Irvine by not accommodating him by, for example, assigning him to 
Canada-based duties. The Canadian Forces have sought judicial 
review of the decision. 


In a second case, Stevenson v. Canadian Security Intelligence Service 
(CSIS), a CSIS intelligence officer with 25 years of service and an 
exemplary work history was forced from his job. He had requested 
that a relocation be deferred or cancelled because he was suffering 
from depression related to his work situation. The Tribunal found, 
again using the Supreme Court of Canada test, that once having 
received a negative medical assessment of Mr. Stevenson, the 
employer made no attempt to accommodate his situation, such as 
reassessing whether it was really necessary to transfer him. The 
Tribunal ordered that Mr. Stevenson be compensated for all lost pay, 
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be paid $5,000 for loss of respect and dignity, and that CSIS revise its 
personnel policies in consultation with the Commission. CSIS has 
sought judicial review of the decision. 


Both these cases reinforce the need for employers to have 
comprehensive policies and procedures to implement workplace 
accommodation. 


DRUG TESTING _ The Commission has long been concerned with the human rights 

POLICY REVIEW _ implications of workplace drug testing, especially in safety sensitive 
positions. Public safety is a critical issue, but so is respect for the 
privacy and human rights of employees who are subjected to what has 
been irreverently called “urinary surveillance.” 


Of course, an employer has a legitimate interest, in fact a duty, to 
determine whether employees can perform their assigned tasks in a 
safe and efficient manner. Scientific evidence indicates, however, that 
drug testing does not do this. Available tests can only determine past 
drug use; they do not measure impairment, how much was used, or 
when it was used. Therefore a drug test is not a reliable means of 
determining whether a person is, or is not, capable of performing the 
essential requirements or duties of their position. 


Drug dependency, like alcoholism, is a medical condition that falls 
within the definition of disability enacted in the Canadian Human 
Rights Act. The courts and human rights tribunals have clearly 
established that the use of a positive drug test by employers to dismiss 
or discipline an employee may constitute discrimination on the basis 
of disability. 


The Commission’s 1999 policy made provision for drug testing in 
certain limited circumstances; for example, for safety sensitive 
positions where other means of monitoring work performance were 
not possible. However, a 2000 decision of the Ontario Court of 
Appeal called into question even this limited form of testing. In 
Entrop v. Imperial Oil, the Court concluded that pre-employment and 
random drug testing was discriminatory and no overriding factors 
justified their use by an employer. The Court applied the test set out 
by the Supreme Court of Canada in the Meiorin and Grismer 
decisions. 


Partly as a result of these judicial developments, the Commission 
decided to re-examine its own policy and conduct a public 
consultation on drug testing. More than 22 organizations, employers, 
unions, government agencies, and professional groups made 
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submissions. As could be expected, views varied widely. Employers 
argued that testing was critical to maintaining a safe workplace, while 
others argued that testing was an unnecessary intrusion into workers’ 
lives. Based on these submissions, the Commission expects to issue a 
revised policy on drug testing in the first half of 2002. 


MANDATORY HIV __ !nits Annual Report for 2000, the Commission commented on 
SCREENING  _GOvernment proposals to require mandatory HIV screening of 
immigrants and to exclude from immigration all persons who tested 
positive. The Commission suggested that this measure could not be 
justified on grounds of health or cost, and would add unnecessarily to 
the stigmatization of people living with HIV. 


After expressions of concern from the Commission and others, the 
Government announced that while screening would be required for all 
independent class immigrants, someone testing positive would not 
necessarily be denied entry to Canada. This was a positive change but 
it does not resolve all the issues with the proposal. 


In the Commission’s view, each applicant for immigration should be 
entitled to an individualized assessment taking into account all 
relevant factors, including long-term economic, social, and cultural 
benefit to Canada. This approach is consistent with recent Supreme 
Court of Canada jurisprudence that has emphasized the need to 
ensure that the inherent dignity of persons with disabilities is always 
respected and that government policies, programs, and services 
accommodate their needs. 


The issue of mandatory testing is closely related to the broader issue 
of medical inadmissibility, a long-standing consideration of the 
Commission. The new Jmmigration and Refugee Act addressed this 
issue to some extent by providing that members of the family class 
and refugees will not be subject to medical inadmissibility criteria. 
Fears remain, however, that the proposed “‘excessive demand” 
criterion may discriminate against other immigrants. 


Under the test, a person would generally be excluded if the expected 
cost of the health and social services they may require exceeds the 
average cost of such services for all Canadians over a five-year period 
(currently $2,800 per annum). This would mean, in effect, that 
persons with disabilities could be excluded from immigration simply 
because they would cost the health care system more than $14,000 
over five years. 
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The unfairness of excessive demand criteria was highlighted in a case 
that came before the Federal Court of Canada early in 2002. Angela 
Chesters is married to a Canadian. She is highly educated, speaks 
several languages, and has always been employed. She also has 
multiple sclerosis and uses a wheelchair for mobility. 


When Ms. Chesters applied for permanent resident status, her request 
was denied on the grounds that she would cause an excessive demand 
on Canadian health care. Ms. Chesters’ situation is an example of the 
still all too common failure to look only at the disability and ignore 
the person behind the disability. 


Sex Since the Canadian Human Rights Act was adopted almost 25 years 
ago, the status of women in Canada has improved markedly. It is 
striking, however, that more than one in five complaints received by 
the Commission this past year involved discrimination on the grounds 
of sex. This signals that we cannot remain complacent about gender 
equality, nor think that the battle has been won. Perhaps surprisingly, 
the percentage of sex discrimination cases has not diminished over the 
past three years, but has in fact slowly increased. The types of 
complaints received have also become more complex. Discrimination 
is often subtle — hidden in laws, systems, or actions that, on their 
face, seem fair and reasonable. 


Discrimination 


PREGNANCY- A Canadian Human Rights Tribunal considered such a matter of 

RELATED CLAIMS subtle discrimination in a case involving the relationship between 
employment insurance sickness benefits and maternity benefits. The 
case, McAllister-Windsor v. Human Resources Development Canada, 
focused on subsection 11 (5) of the Unemployment Insurance Act 
(now the Employment Insurance Act), which prohibits the “stacking of 
benefits.” It precludes anyone from receiving more than 30 weeks of 
special benefits in any benefit period. Special benefits include 
maternity, parental, and sickness benefits. 


The complainant, Ms. McAllister-Windsor, was ordered by her doctor 
to stay in bed for the duration of her pregnancy and used 15 weeks 
of sickness benefits to do so. When she applied for maternity and 
parental benefits after birth, she was told that she was eligible for 
15 weeks maternity benefits but not 10 weeks of parental benefits. 
The effect was that she was deprived of 10 weeks at home with her 
baby that she would have otherwise been entitled to had she not 
been sick during the pregnancy. The Tribunal noted that while 

the legislation “... on its face, [is] a neutral rule, it has not just a 
disproportionate effect, but an exclusive adverse effect on 

pregnant women...” 
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SEXUAL 
HARASSMENT 


The Tribunal declared that subsection 11 (5) of the Unemployment 
Insurance Act discriminates on the basis of sex and disability. It 
ordered Human Resources Development Canada to cease applying 
subsection 11 (5) of the Unemployment Insurance Act. The order was 
suspended for 12 months to allow Human Resources Development 
Canada to consult with the Commission with respect to appropriate 
measures to prevent the same or similar problems in the future. This 
period would also allow Parliament to remedy the problem in the 
manner it deems appropriate. 


Apart from complaints regarding the discriminatory effects of 
legislation, pregnancy-related complaints over the past year also 
involved actions such as harassment, terminating, failing to hire, or 
not renewing qualified women because they were pregnant. All too 
often, employers fail to accommodate the needs of pregnant 
employees by not modifying duties, working hours, or the work 
environment. 


No organization can afford to lose the talent of its female staff 
because of outdated attitudes, the imposition of higher standards for 
women, or a failure to accommodate. Employers must take a hard 
look at lingering stereotypes and misconceptions and create work 
environments free from sex discrimination. 


Sexual harassment in the workplace is one such area where there is a 
need for continuing vigilance. Complaints of sexual harassment are 
still all too frequent. 


Many such complaints are settled through mediation by, for example, 
an apology, compensation for hurt feelings, and/or reinstatement of 
sick or annual leave credits used for stress-induced illness due to the 
harassment. 


While redressing the harassment victim’s situation is an essential 
remedy, the commitments that organizations make to prevent future 
harassment are equally important. In one case, an organization agreed 
to provide harassment training to all current management and 
supervisory employees as well as all non-supervisory employees who 
had not received anti-harassment training in the past year. In other 
cases, organizations agreed to work with the Commission to put an 
effective harassment policy in place. 


Employers’ failure to develop adequate anti-harassment policies and 
redress mechanisms is a continuing worry. Many employees turn to 
the Commission in frustration because their organizations do not have 


ANNUAL REPORT 2001 


harassment policies that provide for impartial and timely internal 
investigations. In other cases, the problem is not the policy but 
managers who do not understand that they must take harassment 
seriously and follow the procedures outlined in the policy. 


One of the decisions rendered by the Canadian Human Rights 
Tribunal during the past year involved the alleged harassment by her 
supervisor of a summer student working for a federal employer. The 
Tribunal concluded that as a result of this harassment, the student lost 
her academic year and had to receive counselling. In addition to ordering 
apologies, legal costs, and human rights training for supervisors, the 
Tribunal also ordered the supervisor in question to pay compensation 
for lost wages and the maximum penalty permissible for hardship. 
This case serves to emphasize that harassment can result not only in 
disciplinary action, but also a direct financial cost for the harasser. 


Sexual Recognition of the human rights of gays and lesbians has made 
remarkable progress in the last decade. Ten years ago most human 
rights laws, including the CHRA, did not prohibit discrimination on the 
basis of sexual orientation. Pension and health benefits for same-sex 
partners were almost unheard of. Federal and provincial laws denied 
same-sex partners the advantages, such as income tax credits, available 
to opposite-sex partners. Most of this has changed for the better. 


Orientation 


One major issue remains to be resolved: marriage. In October 2001, 
the British Columbia Supreme Court, in the case of Egale Canada 
Inc. v. Canada, rendered a decision on a constitutional challenge to 
the prohibition against the marriage of same-sex couples. The Court 
acknowledged that it is discriminatory to deny same-sex couples the 
right to marry. However, it went on to say that the discrimination is 
acceptable because marriage is a “deep-rooted” institution established 
to provide a structure to raise children. Legislators, not judges, should 
resolve this matter, the Court said. This case was under appeal at the 
end of 2001. In the fall of 2001, similar cases were being heard by 
courts in Ontario and Quebec. 


In 2000, Parliament passed legislation treating same-sex partners the 
same as legally married and common-law couples for all purposes of 
federal law. But legislators included a provision stating that the 
legislation did not change the definition of marriage as “the lawful 
union of one man and one woman to the exclusion of all others.” 


In Nova Scotia, legislation was recently passed to allow for the 
registration of “domestic partnerships” of same-sex couples. Similar 
legislative changes are being considered in other provinces. 
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The Law Commission of Canada, early in 2002, released a report 
stating that “there is no justification for maintaining the current 
distinctions between same-sex and heterosexual conjugal unions... 
If governments are to continue to maintain an institution called 
marriage, they cannot do so in a discriminatory fashion.” 


The Commission agrees. It recognizes and respects that for many, 
marriage is a sensitive issue bound with deeply felt religious beliefs 
and cultural practices. It is, nevertheless, also a reality that there are 
many gay and lesbian Canadians living today in long-term committed 
relationships, caring for each other, and raising families together. 
They are entitled to respect and dignity and should be afforded the 
same recognition in law as opposite-sex couples. 


Tran sgendered The Canadian Human Rights Tribunal handed down an important 
Pe op! e decision in August 2001 that helps to clarify the rights of 
transsexuals. The complainant, Synthia Kavanagh, an inmate in a 
federal men’s prison, alleged that the Correctional Service of Canada 
had discriminated against her on the basis of sex and disability by not 
accommodating her needs. 


Ms. Kavanagh felt she was a woman trapped in a man’s body. Before 
her sex reassignment operation, Correction officials refused to move 

her to a women’s prison, for a time stopped her hormone therapy, and 
denied her a planned surgery. 


Before the case came before the Tribunal, the Correctional Service 
agreed to resolve her situation. She was allowed to undergo surgery at 
her own expense and is now in a women’s correctional facility. 
Questions still remained as to how the Correctional Service would 
treat similar situations in the future, and this was the focus of the 
Tribunal’s inquiry. 


The Tribunal found that not placing pre-operative transgendered 
people in prisons for their targeted sex was reasonable given the 
circumstances of prison life. However, the Tribunal also observed that 
this did not in any way diminish the need to do everything possible to 
accommodate transgendered people in prison, such as protecting them 
from sexual attacks and harassment. Routine denial of sex re- 
assignment surgery for prisoners was also found to be unacceptable 
because it discriminated against transgendered people on the basis of 
sex and disability. The Tribunal ordered that the Correctional Service 
revise its policy in consultation with the Commission to ensure that 
such surgery would be permitted when deemed appropriate by 
medical experts in the field of gender identity. The Correctional 
Service is seeking judicial review of the Tribunal’s decision. 
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Age In 20 years, it is expected that nearly 20% of Canadians will be age 
65 or older and there will be as many seniors as children in Canada. 
While increased longevity is certainly a good thing, it also presents 
new challenges. 


Some of these challenges, which are shared by other industrialized 
nations, will be the focus of a major UN conference to be convened in 
April 2002 in Spain. The second World Assembly on Ageing will 
consider a draft International Strategy for Action on Ageing. The draft 
strategy states that older persons should be enabled to continue 
income-generating work for as long as they want and are able to do so 
productively. It calls for action to translate this goal into reality for 
older workers who wish or need to continue paid employment. 


The preparations for the World Assembly provide an opportunity for 
debate in Canada on current policies and practices affecting seniors. 

One area that deserves attention is the provision in the Canadian Human 
Rights Act that permits employers under federal jurisdiction to force 
employees to leave the workforce at a set age. Although the federal 
Government abolished mandatory retirement for its employees in 1986, 
the Act still permits it for federally regulated private employers. 


In 1990, the Supreme Court of Canada affirmed that mandatory 
retirement was not contrary to the Charter of Rights and Freedoms. 
Consequently, although it has been abolished in some sectors, this 
type of age discrimination remains quite permissible in Canada. The 
Commission must frequently advise Canadians who have been forced 
from their jobs simply because they have reached a fixed retirement 
age that it cannot move forward with their discrimination complaint. 


The Commission has repeatedly stated its view: in most 
circumstances the only criterion for refusing to employ someone 
should be their inability to do the job. Their age is irrelevant. Yes, it is 
true that as people age their capacity to do certain types of work, or 
specific parts of a job, may decline. But certainly there is nothing 
magic about turning 65 that makes employees become incompetent. 


Arguments that abolishing mandatory retirement will deprive young 
people of much-needed jobs are also, in the Commission’s view, 
lacking in substance. Most Canadians work hard all their lives and in 
the vast majority of cases will be only too pleased to retire as soon as 
they are able to do so. The point is not that thousands of people want 
to work into their 70s or 80s, but that those few who are able and 
wish to continue to work, for whatever reason, should be allowed to 
do so. 
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It is hoped that an October 2001 British Columbia court case will 
open the mandatory retirement issue for a much-needed re- 
examination. In the case of Greater Vancouver Regional District 
Employees’ Union v. Greater Vancouver Regional District, the B.C. 
Court of Appeal emphasized the important changes that have 
happened in the 11 years since the Supreme Court of Canada decision 
affirming mandatory retirement: “The extent to which mandatory 
retirement policies impact on other equality rights, and on the 
mobility of the workforce, have become prominent social issues,” the 
Court noted. “The social and legislative facts now available may well 
cast doubt on the extent to which our courts should defer to legislative 
decisions made over a decade ago. The issue is certainly one of 
national importance.” The Court noted that in two other industrialized 
countries, Australia and New Zealand, mandatory retirement has been 
abolished by legislation. 


The relationship between age and the ability to be promoted through 
the ranks in the Canadian Forces was the subject of an important 
Tribunal decision in December 2001. George Morris was a veteran 
member of the Forces with a proven record of exemplary 
performance. In 1990, at age 46, he qualified for promotion to the 
rank of Master Chief Warrant Officer. However, the expected 
promotion never came because, as the Tribunal determined, the Forces 
felt he was too old for promotion. In finding that the Forces had 
unjustly discriminated against him based on age, the Tribunal 
ordered them to promote Mr. Morris to the rank of Master Warrant 
Officer effective September 1, 1993. The Forces were further ordered 
to pay him the difference between the salary he received and the one 
he would have received as a Master Warrant Officer. Finally, the 
Forces were to compensate him for his lack of promotion and to pay 
him $3,000 for hurt feelings and loss of dignity. In rendering its 
decision, the Tribunal found that there was a mind set in the military 
that older members should not be promoted. This decision reinforces 
the principle that in most cases the only determinant for promotion in 
the Canadian Forces, or elsewhere, should be the person’s ability to 
do the job. 
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Legislative The Canadian Human Rights Act and the Employment Equity Act 
govern everything the Commission does. Outlined below are some of 
the challenges the Government is facing to bring these two pieces of 
legislation up to date and make them effective in advancing equality 
— a vital task. 


Issues 


REFORMING _ Fundamental reform of the Canadian Human Rights Act is long past 

THE CHRA dee. This is a point that the Commission has repeated in Annual 
Reports for well over a decade. Quite simply, the CHRA does not 
equip the Commission with the powers it needs to combat all 
manifestations of discrimination effectively, nor does it have effective 
means to prevent discrimination before it happens. 


The Commission was heartened when the Government appointed 

Mr. Justice Gérard La Forest to head a panel reviewing the Act. The 
Review Panel’s report was issued in June 2000. As noted in its Annual 
Report 2000, the Commission did not agree with all the panel’s 
recommendations. But there can be little doubt that the exercise 
provided a thoughtful and much-needed analysis of some of the major 
problems with the Act and how they might be remedied. 


When the panel’s report was issued, the Minister of Justice indicated 
that it would be given careful consideration. Careful consideration 1s, 
of course important, but so is change. Over a year and a half later, the 
Government has yet to indicate how it intends to proceed to bring the 
Act into line with modern realities. 


A Federal Court of Canada decision in December 2001 affirmed that 
the Canadian Human Rights Act applies to employees of the House of 
Commons. The case involved a racial discrimination complaint by 
one such employee against the then Speaker of the House, Mr. Gilbert 
Parent. Before the Tribunal could hear evidence on the case’s merits, 
lawyers for the House of Commons challenged its jurisdiction, 
arguing that parliamentary privilege shielded the Speaker from 
scrutiny by the Tribunal. The Federal Court dismissed that argument, 
holding that the scope of the privilege does not extend to human 
rights violations. This clarifies the broad scope of the Commission’s 
jurisdiction, which it believes should be reflected in future 
amendments to the Act. This decision has been appealed to the 
Federal Court of Appeal. 
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REVIEW OF THE 
EMPLOYMENT 
EQuiTy ACT 


REFORMING PAY 
EQUITY 


Along with the Canadian Human Rights Act, the Commission is also 
responsible for ensuring that employers carry out the requirements of 
the Employment Equity Act. Its purpose is to ensure that women, 
Aboriginal peoples, visible minorities and persons with disabilities 
have equal access to employment opportunities. While the Canadian 
Human Rights Act relies mostly on complaints, the Employment 
Equity Act is designed to ensure that employers take proactive steps 
to identify areas of under-representation, and then remove barriers to 
employment. 


So far, the Commission has conducted or is conducting audits of 

215 employers under federal jurisdiction, both in the public and the 
private sectors. These audits ensure that employers have identified 
barriers to employment, and have a plan to remove them, including 
positive measures and goals to ensure equality of access. This process 
usually spans several years. However, the Commission hopes to see 
with time a decrease in the under-representation of the four groups, 
as more and more employers not only comply with the law, but also 
recognize that employment equity must become a fundamental tenet 
of good human resources management. 


In passing a new Employment Equity Act in 1995, Parliament 
provided for a five-year Parliamentary review of the law. That review 
will take place during 2002. 


To prepare for the Parliamentary review, the Commission plans to 
consult key partners on possible changes to the Act, and has 
commissioned an independent evaluation of its audit program. The 
Commission is of the view that Parliament could usefully clarify 
some requirements of the Employment Equity Act, but does not 
consider that a major shift in approach is called for, at least for now. 
Further details can be found in the Commission’s companion 200/ 
Employment Equity Report. 


Pay equity is a fundamental human right, reflecting the principle that 
men and women doing work of equal value should be paid equally. 
This principle of non-discrimination in wages is well-established in 
international human rights law and is enshrined in several human 
rights treaties to which Canada is a party. 


The Commission now has more than 20 years of experience with pay 
equity complaints. The current system has proven ineffective for 
several reasons, including the fact that complaints tend to lead to 
litigation and delays, and that employers not targeted by complaints 
are not required to take any initiatives on pay equity. Pay equity has 
also tended to favour unionized workforces that have the resources to 
sustain costly litigation, and non-unionized workers have seldom 
benefited. 
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The Commission believed the matter of reforming pay equity so 
important that in February 2001 it used its rarely exercised power 
under the CHRA to table a Special Report to Parliament. The report, 
entitled Pay Equity: A Time for Action, calls for fundamental reforms 
and proposes several guiding principles for updating the current 
system. Paramount among these is that pay equity should continue to 
be upheld as a human right through legislation administered by an 
independent oversight agency. 


Pay Equity: A Time for Action concludes that the present complaints- 
based approach is not well-suited to addressing inequities in pay. It 
proposes a different approach — one that encourages the parties to 
work together, achieves pay equity in a comprehensive and timely 
fashion, minimizes administrative costs, and maintains pay equity 
once it is achieved. 


The Commission welcomed the establishment, in June 2001, of the 
Pay Equity Task Force with a mandate to review the pay equity 
provisions of the Canadian Human Rights Act. The Commission has 
been in contact with the Task Force and is looking forward to a 
resolution of this issue. 


Getting Our _ For any institution, public criticism is difficult. Perhaps even more 

difficult is self-criticism. In 2001, the Commission received both. As 

a result of this criticism, the Commission is now on the road to 

Order becoming stronger and better able to serve Canadians, and forming a 
workplace of choice for all its employees. 


Own House in 


The collective soul searching that the Commission underwent in 2001 
resulted from an independent workplace assessment, including an 
employee survey, initiated by the Chief Commissioner. High turnover 
rates and other indications that Commission employees had concerns 
about their workplace called for a careful look at exactly what was 
troubling people and how the Commission might go about improving 
it. 


Since that time, the Commission has undertaken a number of 
initiatives to address employees’ needs. They include restructuring the 
reporting relationships within the Commission, revising workplace 
policies, and creating an advisory council to involve employees in 
implementing solutions. These changes have been well received and 
the Commission is confident that they will go a long way in making it 
a workplace of choice. 
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Case Work 


he Commission deals with complaints alleging discrimination in 

relation to the 11 prohibited grounds in the Canadian Human 
Rights Act: race, colour, national or ethnic origin, religion, age, sex, 
sexual orientation, marital status, family status, disability, or a 
conviction for which a pardon has been granted. Most of the 
complaints filed with the Commission raise allegations of 
discrimination relating to the complainant’s own situation. Other 
complaints raise allegations relating to discriminatory policies or 
practices affecting broad groups of people, including allegations of 
wage discrimination. 


As set out in the Act, a complaint can move through a number of 
different steps or stages, depending on the circumstances of the case. 
The process a complaint can follow is illustrated on the next page. 


Some complaints can be dealt with fairly quickly, depending on the 
nature of the allegations and the willingness of the parties to settle 
the matter. Other complaints can take more time, especially if a full 
investigation must be carried out, or if the Commission decides, at the 
end of the investigation, to appoint a conciliator or refer the matter to 
the Canadian Human Rights Tribunal for further inquiry. The Tribunal 
is a separate and independent agency that hears cases referred to it by 
the Commission. 
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New _ /1n 2001, the Commission received 1,485 complaints alleging 
discrimination based on a ground in the CHRA against a federally 
regulated employer or service provider. Of these, 574 resulted in 
signed complaints requiring investigation and/or efforts to help the 
parties resolve the matter. The remaining cases were discontinued 
when the complainant decided not to proceed with the matter or the 
situation was settled through other means. The number of signed 
complaints has remained relatively constant over the past five years: 
562 in 2000, 566 in 1999, 622 in 1998, and 643 in 1997. 


Complaints 


Table | lists the complainants’ province of residence for new 
complaints received over the last three years. The statistics in all 
tables are for the calendar year. 


Table 1 
New Complaints received by Province or Territory 
1999 to 2001 


1999 2000 


Ontario 

Quebec 

British Columbia and Yukon 
Alberta, Northwest Territories 


and Nunavut 
Manitoba 
Nova Scotia 
New Brunswick 
Saskatchewan 
Prince Edward Island 
Newfoundland 
Outside of Canada 
Total 1,430 1,238 1,485 


* This figure includes the lead case in a group of 998 complaints filed in relation to the Atlantic Groundfish Strategy. This 
government program was established to provide alternatives to work in the Newfoundland fisheries. The complaints allege age 
discrimination in relation to the program’s eligibility requirements for early retirement. 
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Table 2 shows how often each of the 11 prohibited grounds of 
discrimination was cited by complainants in new complaints over the 
past three years. The total number of grounds cited (1,829 in 2001) 
exceeds the total number of complaints received (1,485) because 
some complaints cited more than one ground of discrimination. 


Table 2 
Grounds of Discrimination Cited in New Complaints 
1999 to 2001 


1999 2000 


Disability 

Sex 

National or Ethnic Origin 
Race 

Age 

Family Status 


Religion 


Colour 

Sexual Orientation 
Marital Status 
Pardon 


Total 


The distribution of complaints by ground of discrimination in 2001 is 
similar to the pattern established in previous years: disability, sex, and 
a combination of race, colour, and national or ethnic origin were 
among the most frequently cited grounds. Disability was cited in 37% 
of new complaints. Discrimination based on sex was alleged in 23% 
of all complaints, and race, colour, and national or ethnic origin 
combined accounted for another 23%. 
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Table 3 gives some information on the nature of the allegations cited 
in new complaints. The total number of allegations cited (1,740 in 
2001) exceeds the total number of complaints received (1,485) 
because some complaints cited more than one allegation. 


Table 3 


Type of Allegations Cited in New Complaints 


1999 to 2001 


1999 2000 
No. % 


Employment related (Sections 7, 8, 10) 1,230 62 


Harassment — employment (Section 14) 348 


Service related (Sections 5, 6) 


Pay equity (Section 11) 


384 19 
a l 


Harassment — services (Section 14) - - 


Retaliation (Section 14.1) 


Hate messages (Section 13) 


Union membership (Section 9) 


Notices, signs, symbols (Section 12) 


Total 


Alternate 
Dispute 
Resolution 
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Most complaints filed with the Commission alleged discrimination 
relating to employment, including complaints of differential 
treatment, refusal to accommodate, refusal to hire, or termination of 
employment. Harassment in employment was cited in 355 complaints 
in 2001, and harassment in the provision of services was cited in 

24 complaints. 


Under section 47 of the Canadian Human Rights Act, the 
Commission can appoint a conciliator to work with the parties to 
settle the complaint. This can be done at any point after a complaint 
has been filed. 


The Commission has attempted to resolve complaints through 
conciliation since its inception. But it generally did this after an 
investigation was completed and it had reviewed the investigator’s 
report on the facts of the case. 


Fi 
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In 1998, the Commission began offering pre-investigation mediation 
to complainants and respondents. Mediation has many advantages. 


¢ It gives the parties to a complaint the opportunity to resolve the 
matter quickly. 

¢ [tis a voluntary process that can be terminated if it does not meet 
the parties’ needs. 

¢ The parties can tailor an agreement that addresses their specific 
issues and needs. 

¢ The process can help preserve or redefine relationships. It can 
help improve communications so that future disputes can be 
resolved cooperatively. 


Nevertheless, the Commission has a responsibility to protect the 
public interest in its treatment of human rights complaints. Both 
mediators and conciliators must ensure that settlements address not 
only the parties’ personal objectives, but also issues of systemic 
discrimination that might be related to the complaints. Settlements 
must therefore include any policy or procedural changes required to 
address the larger public interest. 


In 2001, 525 new complaints were referred to mediation. Parties 
participate in this voluntary process in about half the cases. When the 
parties decline to participate in mediation, the files are referred to an 
investigator. During the year, the mediation process was completed in 
232 cases (see Table 4). 


Table 4 
Complaints Dealt with at Mediation, 2001 


Mediated Cases Results Settlement Rate 
Settled Not Settled 
232 167 65 712% 


In the same period, the Commission referred 116 complaints to 
conciliation after the investigation was completed. As Table 5 shows, 
the conciliators dealt with 186 cases, including complaints referred to 
conciliation in previous years. 


Table 5 
Complaints Dealt with at Conciliation, 2001 


Conciliated Cases Results Settlement Rate 


Settled Not Settled 
186 96 90 52% 
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Most settlements achieved in mediation and conciliation included 
financial remedies, such as general damages, compensation for hurt 
feelings, reimbursement of legal expenses and lost wages. In addition 
to these, many settlements also involved remedies that specifically 
addressed the allegations in the complaint. These included crediting 
sick leave, holiday leave, or other benefits, reinstating or adjusting 
seniority rights, or providing counselling and occupational re-training. 
Other frequent remedies included letters of apology, letters of 
reference, human rights training programs, changes in policies and 
procedures, changes to personnel files, and occupational transfers. 


For example, in one sexual harassment complaint, the respondent 
financially compensated the complainant and agreed to develop a 
harassment policy to prevent similar situations from occurring in the 
future. In another case, the complainant alleged that he had been 
denied a promotion because of his race and the respondent gave him a 
letter of apology and promised to provide workplace diversity and 
anti-harassment training to all its employees. 


Compl eted = The Commission completed work on 1,561 complaints in 2001. These 
included complaints that were discontinued before a complaint form 
was signed, as well as signed complaints that required a decision by 
Commissioners. 


Cases 


Table 6 shows the number of cases in which the Commission 
completed its work, from 1999 to 2001. The first part of the table 
gives the outcomes for signed complaints that were put before the 
Commission for a decision. The second part shows the number of 
discontinued cases, that is, cases that required significant analysis by 
staff, but where the complainants ultimately decided not to pursue the 
matter further. These cases did not lead to signed complaints, and the 
files were administratively closed without a decision by the Members 
of the Commission. 
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Table 6 
Complaint Outcomes 
1999 to 2001 


1999 


Not dealt with! 
Settled” 


Referred to a tribunal 


Dismissed? 


Subtotal 


Discontinued 


TOTAL 


1- Cases that the Commission decided not to pursue because they were filed more than one year after the alleged act of 
discrimination, or because the complainants were asked to first pursue other redress mechanisms. 


2- Settled in mediation, in the course of investigation, or through conciliation. 
3- Including cases in which the Commission took no further proceedings because the complainants withdrew or abandoned their 
complaints. 


Table 6 shows an increase in the number of settled complaints in 1999, 
2000, and 2001, reflecting the Commission’s success with mediation. 
In 2001, more than 40% of all signed complaints put before the 
Commission were settled through mediation or conciliation or, in a 
small number of cases, in the course of investigation. In addition, 

42 cases that had been referred to a tribunal were settled prior to the 
hearings. On average, the Commission and the parties are settling 

75% of all cases referred to tribunal before the hearings commence. 


Decisions from __ In 2001, the Canadian Human Rights Tribunal released a total of 
the Courts 49 decisions: 18 final decisions and 31 interim decisions. The 

31 interim decisions often dealt with matters of procedure, 
jurisdiction, and interpretation as opposed to any substantive issues. 
Each case required significant time and resources to resolve. For 
example, in the case of McAvinn v. Strait Crossing Bridges Ltd., 
several interim applications were made dealing with matters such as 
jurisdiction, document production, and the Commission’s role. This 
extended what was expected to be a one-week hearing into one which 
spanned several months. 


There were also decisions of higher courts. The Federal Court of 
Canada issued 10 decisions dealing with judicial reviews of 
Commission decisions, as well as 10 decisions dealing with judicial 
reviews of Tribunal decisions. 
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Many more cases were settled prior to their hearing dates scheduled 
before the Tribunal. The hearing process before the Human Rights 
Tribunal is not unlike the litigation process before the courts. Due to the 
procedure’s adversarial nature, litigants often choose to accept a settlement 
rather than go to trial and risk a negative decision being rendered against 
them. These settlements often happen on the eve of a hearing, after the 
preparation required for the hearing is complete. Case preparation involves 
disclosing all documents, preparing witnesses and the questions that will 
be asked of them, retaining and preparing expert witnesses, researching 
the law, and preparing legal arguments and submissions. 


All of the decisions rendered in the past year are discussed in detail in 
the Commission’s Legal Report 2001. That Report is available on our web 
site at www.chre-ccdp.ca. 


Improvin g the The Commission has been accumulating a backlog of complaints 
Com pl aint since its inception in 1978. This situation 1s attributable primarily to 
insufficient resources to deal with complaints as they are received. 

Process _ {t also reflects the increasing complexity of complaints filed with the 
Commission. In recent years, the Commission has managed to reduce 
the size of its caseload through a series of innovations and special 
initiatives. Nevertheless, the number of active cases remains 
substantial, and exceeds staff capacity to keep up. Because 
employees have to deal with older cases first, they cannot always 
handle new complaints as they are received. 


Among the innovations introduced in recent years, the Commission 
established a set of new service standards in 2000. These standards 
are more comprehensive, and address every stage of the complaint 
process. They took effect in April 2001, applying to new complaints 
entering the system. 


These standards have not been in effect for a full year. However, the 
Commission has already achieved some positive results, and the trend is 
encouraging. For example, respondents are now being notified of the 
complaints against them within a week, as opposed to the previous 
average of two months. Complaints remain in mediation, on average, for 
less than the standard of three months, and the time taken to conciliate 
complaints has been halved. On the other hand, some of the standards, 
notably those relating to investigation, remain more difficult to meet. 


The Commission believes the steps taken in recent years to improve 
the complaint process have been effective, and that its service would 
improve dramatically if the caseload were reduced to a manageable 
level. Recognizing this situation, the Treasury Board recently 
approved additional funding to help the Commission clear the backlog 
over the next four years. 
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Pay Equity 


The Commission will continue to review its standards to ensure they 
represent reasonable service objectives, and will report on them in 
detail in next year’s annual report. 


The Commission receives a relatively small number of complaints of 
wage discrimination between male and female predominant groups. 
However, a significant proportion of them involves large groups of 
employees. Their resolution can significantly impact the workplace, 
encompassing millions of dollars in retroactive pay and wage 
adjustments. At the end of 2001, the Commission had 37 open pay 
equity complaints, including 23 signed complaints at investigation. 
As indicated in Table 3, the number of pay equity complaints has 
increased over the past three reporting years. 


Pay equity complaints are often particularly complex, requiring 
extensive analysis and discussion with the employees, the bargaining 
agents that represent them, and the employers. Moreover, once 
investigated, these complaints are frequently the subject of prolonged 
litigation. In this regard, one of the Commission’s main activities on 
the pay equity front in 2001 was continuing litigation in three major 
complaints (Bell Canada, Government of the Northwest Territories, 
and Canada Post), each already more than 10 years old. 


In 2000, the Federal Court of Canada had ruled in the Bell Canada 
pay equity case that the Tribunal was not independent of the 
Commission, in part because it was bound by the Equal Wages 
Guidelines that the Commission had issued. This decision had 
brought some hearings to a halt, not only in the Bell Canada case, but 
also in other cases before the Tribunal. In 2001, the Commission was 
successful in having the decision overturned by the Federal Court of 
Appeal, and many cases that had been delayed at the Tribunal were 
able to proceed. As the year was coming to an end, however, the 
Supreme Court of Canada granted Bell Canada leave to appeal the 
Federal Court of Appeal decision, a development that is likely to 
prolong uncertainty about the current law. 


Early in the year, the Commission provided advice to Treasury Board 
on the proposed new job classification system for public service 
employees (the Universal Classification System, or UCS). Although 
the UCS initiative has suffered many delays and its future appears 
uncertain, the Commission continues to provide advice to Treasury 
Board to ensure that any compensation system that is ultimately 
adopted is gender neutral. 
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Human Rights he Commission has a legislated mandate to help change people’s 
attitudes about human rights. It accomplishes this by developing 


Promotion and conducting research, and disseminating information to promote 
Activities public understanding of human rights principles. 


Delivering a meaningful public information program requires 
significant human and financial resources. From the beginning, the 
Commission’s human rights promotion and policy budgets have never 
matched its complaints budget. 


All levels of Commission staff, both at headquarters and regional 
offices, deliver our human rights message in many ways. Currently, 
the limited resources allocated to human rights promotion must be 
apportioned among the Commission’s headquarters and six regional 
offices. To maximize the impact of its information dissemination 
efforts, the Commission focuses its promotional energies in three core 
activities: delivering key messages to targeted audiences, conducting 
training sessions for federally regulated public- and private-sector 
employers and service providers, and strengthening existing human 
rights networks and partnerships. 


Delivering the Throughout 2001, the Chief Commissioner and Commission senior 
Human Ri ghts managers met with Members of Parliament and senior business and 
government officials to discuss significant human rights issues. 

Message Arguably the most significant and difficult issue from the 
Commission’s perspective was the passage of the Anti-Terrorism Act. 
As noted earlier in this report, the Chief Commissioner addressed the 
House of Commons Standing Committee on Justice to express the 
Commission’s position. The Chief Commissioner also wrote to the 
Minister of Justice and issued a public statement in which she 
outlined the Commission’s concerns. 


Early in the year, the Chief Commissioner was invited to appear 
before the Senate Committee of the Whole to speak about the 
Commission’s important role and mandate. In November, she 
appeared before the Senate Committee on Human Rights to provide 
suggestions on how the Government might fill the gap between its 
international human rights obligations and implementation within 
Canada. She also discussed the urgent need for the Government to 
address the Commission’s outdated mandate and tools. In December, 
the Chief Commissioner met with Dr. Sima Samar, who is the 2001 
John Humphrey Freedom Award Recipient and had just been 
appointed minister of women’s affairs in the interim government 

of Afghanistan. 
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Racism 


Workplace 
Accommodation 


Commissioners continued their efforts to advance the human rights 
agenda across the country in 2001 by meeting with a wide variety 

of proponents and partners. Of particular note were the Chief 
Commissioner’s discussions with Mary Robinson, the United Nations 
High Commissioner for Human Rights, on preparations for the 2001 
World Conference Against Racism; with the Canadian Race Relations 
Foundation regarding possible joint research initiatives; and with the 
Canadian Association of Superior Court Judges about the impact of 
sweeping demographic changes in Canada on the judiciary. 


Commissioners also met with regional interest groups and 
stakeholders throughout the year to raise the volume on human rights 
issues. This included meeting with organizations such as the Learning 
Disabilities Association of Canada to discuss legal rights of persons 
with learning disorders; addressing the annual general meeting of 
Challenge — Community Vocational Alternatives, a group 
representing the disabled throughout Yukon; addressing race issues 
with the Association des avocat(e)s et notaires noirs du Québec; 
speaking to the Society for Disability Studies on the continuing 
legislative gap to include persons with disabilities in society; and 
discussing multiculturalism with the organizers of an upcoming 
conference on a global model for a multiethnic and multicultural 
Canada. 


The Commission also delivered the human rights message by 
participating in and co-sponsoring various seminars and conferences 
addressing racism in Canada. In preparation for the World Conference 
Against Racism and to mark the United Nations International Day for 
the Elimination of Racial Discrimination, the Commission sponsored 
a public education seminar in Ottawa on Racism, Anti-Racism and 
their Effects. Also as a contribution to the world conference, the 
Commission published a casebook on race-related complaints, which 
provides examples of discriminatory behaviour, what employers should 
do to fulfill their responsibilities under the Canadian Human Rights 
Act, and the types of remedies that are used to address discrimination. 


The place for people with disabilities is everywhere, especially the 
workplace. Yet, how to ensure employees receive the accommodation 
they need to do their jobs well is not always clear. To help address this 
issue, the Commission issued a major new publication in 2001 titled 
A Place for All: A Guide to Creating an Inclusive Workplace. This sets 
out a model policy on workplace accommodation and procedures for 
analyzing employer programs and activities, and responding to 
requests from a specific employee for individual accommodation. 
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The guide should assist employers to provide an inclusive workplace; 
respond effectively to individual accommodation needs; fulfill their 
responsibilities under the CHRA and the Employment Equity Act; and 
minimize the likelihood of discrimination complaints. In December, 
the Commission hosted a public seminar to launch the guide, which 
included discussion of accommodating disability, religion, and other 
relevant grounds of discrimination. 


Youth Across Inasmuch as today’s attitudes help shape tomorrow’s values, the 
Canada Commission made concerted efforts throughout the year to involve 

young Canadians in major human rights events. Among these were an 
anti-hate conference in Halifax and a keynote presentation at a youth 
conference in Saskatoon on Building Connections. In Nova Scotia, 
the Commission partnered with Community Advocates for Rights 
with Responsibilities (CARR) in an effort to raise awareness among 
youth about racist, sexist, and homophobic advertising and hate 
literature. This project included workshops throughout area schools 
and a presentation at the Canadian Student Leadership Conference in 
Sackville in September. 


Elsewhere, Ontario regional office staff participated in a symposium 
on Hate Propaganda and Hate Crimes, an event organized by the 
student council of Trent University in Peterborough. 


In Quebec, the Commission became involved in a hip hop festival 
(Hip Hop 4 Ever) by sponsoring prizes for the best accompanying 
texts against racism written by young artists. 


The British Columbia and Yukon regional office, working with 
partners such as the British Columbia Human Rights Commission and 
the provincial Ministry of Education, played an active role in updating 
and re-launching a program called Visual and Language Arts Project. 
Under its new name, YOUth Act Now Campaign, material was 
circulated to schools and community organizations, inviting project 
proposals for a broad range of human rights activities with funding to 
be provided by the B.C. Human Rights Commission. In June, 
Commission staff participated in a joint committee that awarded 

16 grants to schools throughout British Columbia, allowing them to 
undertake local human rights projects. 


Training Commission staff conducted close to 100 workshops on human rights 

Sessions issues, such as accommodation and harassment, which are of central 
concern for employers, employees, and various other audiences. 
These workshops are generally organized in collaboration with 
employers, training centres, the Public Service Commission, unions, 
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and schools (to benefit students enrolled in programs such as 
business, human resource management, and law). In addition, 
Commission staff have ongoing contacts with managers of federally 
regulated employers or service providers to help them increase their 
conformity to human rights principles. 


Human Rights _ The Commission works with other federal agencies and departments 
to promote government policies that address human rights issues. The 

Networks and Senate of Canada hosted an information fair on services offered to 

Partnerships __ persons with disabilities in which the Commission was pleased to 
participate. Staff also collaborated with the Canadian Transportation 
Agency to develop a Code of Practice that addresses a range of 
communication barriers for travellers with sensory or cognitive 
disabilities. 


The Commission also works with non-government organizations 
nationally and internationally to advance human rights. Commission 
staff participated in international conferences, including the World 
Conference Against Racism, the Johannesburg meeting of National 
Institutions, the United Nations Commission on Human Rights, and 
the Network of the Americas. They served as panel members at 
follow-up conferences for the World Conference Against Racism, 
which were held by the Canadian Labour Congress and the Centre 
for Research-Action on Race Relations. They delivered presentations 
to the World Congress on Inclusion by Design, an international 
conference on building a barrier-free world. The Commission also 
provided guest speakers for a large number of conferences on 
harassment, disability and the duty to accommodate. They 
participated in the Canadian Standards Association committee 
responsible for establishing Canadian standards for barrier-free 
design. They also participated in meetings with the Canadian 
Transportation Agency on accessibility issues. 


The Commission also cooperated with the John Humphrey Centre for 
Peace and Human Rights to promote human rights among young 
Canadians. This involved recreational activities throughout the 
summer, in which close to 1,000 young people in Alberta gained an 
increased understanding of human rights and conflict resolution. 


Each year the Commission endeavours to play an active role in a 
number of special partnership projects. Below are a few of those 
projects that helped to send the human rights message in 2001. 
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THE MANITOBA 
RIGHTS PATH 
REVISITED 


DUTY TO 
ACCOMMODATE 


PUBLIC MEETINGS 
ON HUMAN RIGHTS 
EDUCATION 


No RACISM HERE 


International 
Program 
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In cooperation with the Manitoba Association of Friendship Centres 
and through both public- and private-sector funding, an updated 
Rights Path Manitoba was launched on Aboriginal Solidarity Day. 
The Rights Path helps Aboriginal people living in urban centres to 
understand and be able to exercise their rights in such matters as 
employment, education, and housing, among others. 


In partnership with the Public Service Commission and various 
federal departments, the Commission’s Prairies office co-hosted a 
Disability Management Conference presenting a Duty to 
Accommodate seminar to hundreds of managers, union 
representatives, and human resources practitioners. Other broader 
workshops on the duty to accommodate were also held across the 
country involving several of the Commission’s regional offices. 


In British Columbia, the Commission played an active role in the 
Human Rights Education Project — a partnership involving several 
organizations to plan, organize, and deliver human rights workshops 
and public meetings in three communities. These events attracted 150 
people, representing community groups, employers, unions, and 
interested citizens. 


In Ontario, the Commission partnered with the Guelph and District 
Multicultural Centre in the “No Racism Here” poster campaign, 
culminating in a major event on the International Day for the 
Elimination of Racial Discrimination. 


The Commission’s central goal in engaging in international 
activities is to establish links of mutual support and understanding 
among national human rights institutions. Its work occurs at the 
international level through the United Nations, the Americas, and 
the Francophonie, and at the bilateral level through assistance to 
other commissions. 


During the year, the Commission revived bilateral cooperation with 
the Indian Human Rights Commission on the rights of persons with 
disabilities and with the Human Rights Commission of Nepal on the 
human rights complaint process, participated in an expert mission to 
the Human Rights Office in Latvia, continued bilateral cooperation 
with Komnas Ham of Indonesia, and furthered discussions with the 
Mexican Human Rights Commission on areas of cooperation. The 
Commission received a large number of visiting delegations: from 
Russia, Nigeria, Tunisia, Uganda, Portugal, Rwanda, Bulgaria, Israel, 
Czech Republic, Japan, Ethiopia, Indonesia, China, and the European 
Commission. At the request of the Office of the United Nations 
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Interacting with 
Canadians 


High Commissioner for Human Rights, the Commission also hosted a 
one-month internship for a three-member delegation from the 
Madagascar Human Rights Commission. 


At the multilateral level, the major event of 2001 was the World 
Conference Against Racism, Racial Discrimination, Xenophobia and 
Related Intolerance. In late August, Commission representatives were 
among 18,000 conference participants in Durban, South Africa. The 
meeting of the national institutions, held just prior to the World 
Conference, was recognized as one of the event’s positive 
contributions. The negotiations spearheaded by the Commission 
resulted in the national institutions producing a Declaration to the 
World Conference that proposed a range of concrete and cooperative 
actions against racism. 


There were other international events of importance to the 
Commission throughout the year. The Commission helped prepare 
for the Summit of the Americas in Quebec City to ensure that the 
role of national human rights institutions in the hemisphere would 
be recognized and supported by leaders. The final Plan of Action 
adopted by the Summit called for strengthening the network of 
national human rights institutions in the hemisphere and, at the end 
of last year, the Commission hosted the meeting of the Hemispheric 
Working Group to complete work on the statutes and establish the 
network’s operational plan. The network’s establishment is an 
important and promising initiative. Its main objectives are 
information exchange, staff training, joint projects, and periodic 
regional meetings and seminars on human rights issues of importance 
in the hemisphere. Late in the year, the Commission participated in 
work to establish a similar network of national human rights 
institutions in countries of the Francophonie. 


In 2001, the Commission continued to touch Canadians’ lives in many 
different ways, whether through public education seminars addressing 


various audiences across the country, or investigations conducted 
by staff. 


It was another active year in the ongoing relationship between the 
Commission and the media. Throughout 2001, staff responded to 
some 450 calls from journalists and broadcasters. These ranged from 
fact-finding inquiries and interviews, to requests for information 
regarding various aspects of human rights both in Canada and abroad. 
The Commission’s tabling of a special report on pay equity calling on 
major changes in the system sparked considerable media interest. 
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The Commission’s reception staff, both at headquarters and across the 
regions, received close to 45,000 calls in 2001. Callers hail from 
across the country and all walks of life, seeking human rights 
information from the Commission. Many of them make their first 
contact with the Commission through electronic mail. In 2001, almost 
4,000 people e-mailed the Commission through its web site. 
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Commissioners’ Michelle Falardeau-Ramsay, Q.C., was appointed Chief 
é : Commissioner in January 1997. After receiving a law degree from the 
B 1ogr aphies University of Montreal and being called to the Quebec Bar, she 
pursued a career in labour relations law. She worked as a lawyer with 
the firm of Massicotte, Levac and Falardeau and later became a 
Michelle — semior partner with the firm of Levac and Falardeau. In 1975, she 
joined the Public Service Staff Relations Board as Deputy Chairman, 
Falardeau- and in 1982 became Chairman of the Immigration Appeal Board. She 
Ramsay was appointed Deputy Chief Commissioner of the Canadian Human 
Rights Commission in September 1988, and served in that capacity 
until taking up her present post. 


Anne Adams of Montreal joined the Commission in March 1999. She 
received her bachelor’s degree from the University of Montreal in 
1967, and a master’s degree in industrial relations from Queen’s 
University in 1987. In the course of her career in the public service, 
Ms. Adams managed the implementation of the Employment Equity 
Act and programs in the Quebec Region. She has served as Executive 
Director of the Canadian Human Rights Foundation and on the boards 
of many community organizations, including the Fédération des 
femmes du Québec. Since 1998, she has been the President of 
Femmes regroupées pour |’accessibilité au pouvoir politique et 
économique, or FRAPPE. In 1992, Ms. Adams received the 
Commemorative Medal for the 125th Anniversary of Confederation. 
In 1996, she launched AEA Strategies and Development Inc., 
specializing in employment equity and international development. 


Anne Adams 


Yude M. Yude Henteleff, C.M., Q.C., of Winnipeg, Manitoba was appointed a 

Henteleff Commissioner in November 1998. He had previously served as a 
Commissioner from 1980 to 1986. He is a senior partner with the law 
firm of Pitblado Buchwald Asper in Winnipeg and serves on the 
boards of directors of several community organizations. He is also a 
Governor of the Hebrew University of Jerusalem. Mr. Henteleff has 
received a number of awards for his community work, including the 
Learning Disabilities Association of Canada’s Lifetime Achievement 
Award in 1999 and the Commemorative Medal for the 125th 
Anniversary of Confederation in 1992. In 1998, he became a member 
of the Order of Canada. 


enti 
42 CANADIAN HUMAN RIGHTS COMMISSION 


Robinson 
Koilpillai 


Mary Mac 


Lennan 


Kelly Russ 


ANNUAL REPORT 2001 


Robinson Koilpillai, C.M., has been a member of the Commission 
since 1995. An educator, school principal, and community volunteer, 
Mr. Koilpillai has served as Chairman of the Alberta Cultural 
Heritage Council, President of the Alberta Council for Global 
Cooperation, Executive Member of the Canadian Council for 
International Cooperation, and President of the Canadian 
Multicultural Education Foundation. In 1980, Mr. Koilpillai received 
the federal Minister of Multiculturalism’s Man of the Year Award, and 
in 1988, the Canada Council’s National Award for Outstanding 
Educator. In 1998, Mr. Koilpillai was inducted into Edmonton’s Hall 
of Fame and won the Alberta Achievement Award and the Lewis 
Perinbam Award in International Development. A 1992 Governor 
General’s Commemorative Medal winner, he joined the Order of 
Canada in 1996. 


Mary Mac Lennan of Halifax, Nova Scotia became a member of the 
Commission in November 1995. She was called to the Bar of Nova 
Scotia in 1979 and pursued a career as a sole practitioner until 1990. 
From 1981 to 1982, Ms. Mac Lennan was the Provincial Coordinator 
for the Nova Scotia League for Equal Opportunities. She served as 
the Multicultural and Race Relations Coordinator for the City of 
Halifax from 1990 to 1992. A recipient of the Nova Scotia Human 
Rights Award in 1993, Ms. Mac Lennan was appointed Chair of the 
Nova Scotia Human Rights Commission in 1996, after serving two 
terms as a member. In 1999, Ms. Mac Lennan accepted the post of 
Equity Coordinator with St. Francis Xavier University, and is 
continuing her work on the human rights aspects of new reproductive 
and genetic technologies. She has also served on the editorial board 
of Just Cause, a law journal for people with disabilities and for legal 
professionals. 


Kelly Harvey Russ, a member of the Haida First Nation, was 
appointed a Commissioner in April 1998. He received the degree of 
Bachelor of Arts in Political Science and History in 1990, and the 
degree of Bachelor of Laws in 1993, both from the University of 
Victoria, where he was also president of the Native Law Student 
Society. In 1994, he became a member of both the Law Society of 
British Columbia and the Canadian Bar Association. Now a sole 
practitioner, Mr. Russ’s legal work centres on Aboriginal rights and 
issues arising from the /ndian Act, and other federal, provincial, 

and territorial legislation affecting Aboriginal peoples. In addition, 
Mr. Russ represents Aboriginal people in the fields of child protection 
and family law. 
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Secreta ry John Hucker was educated at the University of Wales, the London 
School of Economics, and Yale Law School. He is a Barrister and 
General Solicitor (Ontario). He has been Secretary General to the Canadian 
Human Rights Commission since 1988. Mr. Hucker previously held 
John Hucker senior positions in the Public Service of Canada. Before joining 
government, Mr. Hucker taught law at universities in Canada, the 
United States, and the West Indies. 
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Organization he Canadian Human Rights Commission was established in 
1977. It is made up of two full-time members and up to six 
of the part-time members. The Chief Commissioner and Deputy Chief 
Commission Commissioner are appointed for terms of up to seven years, and the 
other Commissioners for terms of up to three years. At the end of the 
year, the Deputy Chief Commissioner and two part-time 
Commissioner positions remained unfilled. 


The Commission’s chief operating officer, the Secretary General, is 
responsible for the Commission’s operations at headquarters and in 
the regions, under the overall direction of the Chief Commissioner. 


The Executive Secretariat provides administrative services and advice 
to the executive offices, including coordinating Commission 
meetings, supporting the Senior Management Committee, managing 
executive correspondence, and coordinating the preparation of 
briefing materials. It is also responsible for access to information and 
privacy. 


The Legal Services Branch provides advice to the Chief 
Commissioner, Commission members, and staff. Legal officers also 
represent the Commission in litigation before human rights tribunals 
and the courts. 


The Operations Sector includes the Standards and Alternate Dispute 
Resolution Branch, the Investigations Branch, and the Pay Equity 
Branch. This sector is responsible for the mediation, investigation, 
and conciliation of complaints, including pay equity complaints, as 
well as the monitoring of complaint settlements. In addition, the 
Sector provides a quality assurance function for cases presented to the 
Commission, trains staff involved in the complaint process, and 
establishes performance standards and operational policies. The 
Human Rights Promotion Branch, which includes staff at 
headquarters and in the Commission’s six Regional Offices, is also 
part of the Operations Sector. It conducts programs to promote the 
principles of equality, foster public understanding of the Canadian 
Human Rights Act, and inform people of the Commission’s work. The 
Branch is responsible for contacts with the media and for editorial 
services. The Regional Offices carry out education and outreach 
activities with community groups, employers, service providers, 
unions, and provincial human rights commissions. They are the first 
point of contact for people wishing to file complaints of 
discrimination. Regional staff provides assistance in the processing of 
complaints and play an active role from intake to investigation. 
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The Policy and International Program Branch is responsible for 
providing policy, planning, and research assistance. The Branch 
monitors human rights issues, and develops policy proposals, guidelines, 
and research reports to help the Commission reach decisions and 
support the operational branches. It also coordinates the Commission’s 
activities to assist human rights institutions outside Canada. 


The Employment Equity Branch conducts employment equity audits 
with employers in the private and public sectors to assess their 
compliance with the requirements of the Employment Equity Act. 


The Human Resources Branch provides support services in staffing, 
classification, pay and benefits, staff relations, training and human 
resources planning, official languages, and health and safety. 


The Corporate Service Branch provides headquarters and regional 
offices with support services in assets management, finance, 
informatics, information management, and library services. It also 
carries out the Commission’s planning and review activities. 


Chief 
Commission Commissioner 
Members Deputy Chief 
Commissioner 
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The accompanying notes are an integral part of the Statement of Operations. 


Financial he financial statement that follows has been prepared in 
accordance with the reporting requirements and standards of the 
Statement Receiver General for Canada, and with significant accounting policies. 


Financial information included in the ministerial statements, in the 
Report on Plans and Priorities, and elsewhere in the Public Accounts 
of Canada is consistent with that contained in this financial statement, 
unless otherwise indicated. Some of the information included in the 
financial statement is based on management’s best estimates and 
judgements with due consideration given to materiality. 


i 


John Hucker Stella Deacon 
Secretary General Director, Corporate Services 


Canadian Human Rights Commission 
Statement of Operations 
for the Year Ended March 31 
(in thousands of dollars) 


2001-2002 2000-2001 
Service Line Forecast Actual 
Complaints ligoze 9,928 
Corporate Services 4,538 4,072 
Promotion of Human Rights 3,475 3,396 
Employment Equity Audits 2,30 2,211 
Total use of appropriation 22,071 19,607 
Add: Cost of services provided by government departments 2,360 2.419 
Total Operating Costs 24,431 21,726 
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Notes on the 
Statement of 
Operations 


Authority, — The Canadian Human Rights Commission was established in 1977 
Mandate and _ under Schedule II of the Financial Administration Act in accordance 
. with the Canadian Human Rights Act. 

Operations 
The mandate of the Canadian Human Rights Commission is to 
discourage and reduce discriminatory practices by dealing with 
complaints of discrimination on the prohibited grounds in the 
Canadian Human Rights Act; conducting audits of federal 
departments and agencies and federally regulated private companies 
to ensure compliance with the Employment Equity Act; conducting 
research and information programs; and working closely with other 
levels of government, employers, service providers, and community 
organizations to promote human rights principles. 


The Commission’s expenditures are funded by an annual 
appropriation from Parliament. 


SI pe nificant — The statement of operations has been prepared in accordance with the 
Accountin g requirements and standards for reporting established by the Receiver 
Policies General for Canada prior to April 1, 2001. The most significant 
accounting policies are as follows: 


a) Expenditures Recognition 
All expenditures are recorded for all goods and services received 
or performed up to March 31, in accordance with the 
government’s payable-at-year-end accounting policies. 


b) Capital Purchases 
Acquisitions of capital assets are charged to operating 
expenditures in the year of purchase. 


c) Services Provided without Charge by Government Departments 
Estimates of amounts for services provided without charge from 
government departments are included in the operating 
expenditures. They mainly consist of accommodation costs and 
payments to employee insurance plans. 
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Canada 


National Office 


Canadian Human Rights Commission 


344 Slater Street, 8" Floor 

Ottawa, Ontario 

K1A 1E1 

Telephone: (613) 995-1151 

Toll Free: 1-888-214-1090 

TTY: 1-888-643-3304 

Fax: (613) 996-9661 

Electronic mail: info.com@chrc-ccdp.ca 
Web site: www.chrc-ccdp.ca 


Regional Offices 


Atlantic 


504 - 5475 Spring Garden Road 
Halifax, Nova Scotia 

B3J 372 

Telephone: (902) 426-8380 
Toll Free: 1-800-999-6899 

TTY: 1-888-643-3304 

Fax: (902) 426-2685 


Quebec 


470 - 1253 McGill College Avenue 
Montréal, Quebec 

H3B 2Y5 

Telephone: (514) 283-5218 

Toll Free: 1-800-999-6899 

TTY: 1-888-643-3304 

Fax: (514) 283-5084 


Ontario 


South Tower 

1002 - 175 Bloor Street East 
Toronto, Ontario 

M4W 3R8 

Telephone: (416) 973-5527 
Toll Free: 1-800-999-6899 
TTY: 1-888-643-3304 

Fax: (416) 973-6184 


Prairies and Nunavut 


(Manitoba, Saskatchewan, Northwestern 
Ontario and Nunavut) 

750 - 175 Hargrave Street 

Winnipeg, Manitoba 

R3C 3R8 

Telephone: (204) 983-2189 

Toll Free: 1-800-999-6899 

TTY: 1-888-643-3304 

Fax: (204) 983-6132 


Alberta and Northwest Territories 


308 - 10010 106 Street 
Edmonton, Alberta 

T5J 3L8 

Telephone: (780) 495-4040 
Toll Free: 1-800-999-6899 
TTY: 1-888-643-3304 

Fax: (780) 495-4044 


British Columbia and Yukon 
420 - 757 West Hastings Street 
Vancouver, British Columbia 
V6C 1A1 

Telephone: (604) 666-2251 
Toll Free: 1-800-999-6899 

TTY: 1-888-643-3304 

Fax: (604) 666-2386 


ss 


CANADIAN HUMAN RIGHTS COMMISSION 


Annual Report 


Canada 


¢ The Commission’s annual report to Parliament of its employment equity 


activities, required under the Employment Equity Act, is provided in the 
Employment Equity section of this report. The Commission is also publishing, 
in April 2003, a more detailed report entitled 2002 Employment Equity: 

A Year-End Review. This report, which will be available on the Commission’s 
Web site, describes the audit process and the progress made by employers in 
complying with the Act. 


Copies of both reports can also be ordered by e-mail at 
publications@chre-ccdp.ca. 


© Minister of Public Works and Government Services 2003 
Cat. No. HR1-2002 
ISBN 0-662-67288-7 


This publication is available in alternative formats 
and on the Commission’s Web site at: 
www.chrec-ccdp.ca 


CANADIAN COMMISSION 
HUMAN RIGHTS CANADIENNE DES 
— <> COMMISSION DROITS DE LA PERSONNE 


Chief Commissioner Présidente 


March 2003 


The Honourable Daniel Hays 
Speaker of the Senate 

The Senate 

Ottawa, Ontario 

K1A 0A4 


Dear Mr. Speaker: 


Pursuant to section 61 of the Canadian Human Rights Act and Section 32 of the 
Employment Equity Act, I have the honour to transmit the 2002 Annual Report of 
the Canadian Human Rights Commission to you for tabling in the Senate. 


Yours sincerely, 


Greve. 


Mary Gusella 


Ottawa, Canada KIA IEl 
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CANADIAN COMMISSION 
HUMAN RIGHTS CANADIENNE DES 
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Highlights 


The year 2002 will be remembered as a pivotal one for the Canadian Human Rights 
Commission. 


Several key issues were the focus of its work over the reporting period: 


¢ Disability-related complaints rose by 85 % and made up a high percentage of the 
complaints received by the Commission. 


e In 2002, the Commission issued 729 final decisions, 57 more than the previous 
year. 


In 2002, the Employment Equity Act was reviewed by the House of Commons 
Standing Committee on Human Resources Development and the Status of Persons 
with Disabilities and found to be working well and still needed. At the same time, 
| an independent assessment of the Commission's role of verifying compliance with 
| the Act found that it is generally effective in fulfilling its mandate. 


The Commission has noted that although most employers only comply with 
the Act when they are audited, most do so voluntarily, without the need for 
enforcement measures. | 


Bill C-7—the First Nations Governance Act—was tabled in 2002 and included an 
important proposal to amend the Canadian Human Rights Act to repeal section 67 
exempting all actions carried out under the Indian Act from scrutiny by the 
Commission. 


The Commission released a report on the human rights situation of the Innu 
| of Labrador as well as a revised policy on drug and alcohol testing reflecting 
developments in the courts. 


Canadian Human Rights Commission 


This Annual Report also reflects a period of transition and self-examination that 

led the Commission to embark on a process of change in the second half of 2002. 
The goal of these changes is to bring the Commission closer again to the remedial 
and preventive approaches to human nghts that Parliament originally envisaged when 
it adopted the Canadian Human Rights Act almost 25 years ago. 


The change process centers on three areas: 


e Expanding the use of alternative dispute resolution (ADR). In 2002, parties 
agreed to mediation in 42% of the cases and 64% of them reached a settlement. 
In order to increase its use of ADR, the Commission set up a new, separate ADR 
Services Branch in early 2003. 


e Address the current caseload and put in place a new business model to ensure 
the effective and efficient processing of complaints in the future. 


e Building the Commission’s capacity to use policy inquiries, special reports and 
other tools outside the complaint system as a way of better addressing systemic 
and pressing issues. 


A desire to advance the public interest is at the heart of both the Commission's 
ongoing work and its current efforts to improve the way it operates. The Commission 
is adapting to new circumstances and opportunities through a thoughtful and 
comprehensive process of change. 
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New Directions 


The Canadian Human Rights Commission has a legislative mandate to protect and 
promote human rights and equality and an obligation to ensure that this mandate 
is met as effectively and efficiently as possible. 


A series of reports has addressed the operations and future directions of the 
Commission, starting with the Auditor General’s report of September 1998, followed 
by the 2000 report of the Canadian Human Rights Act Review Panel, Promoting 
Equality: A New Vision; the fall 2002 report of the House of Commons Standing 
Committee on Human Resources Development and the Status of Persons with 
Disabilities; the 2002 report of the Senate Standing Committee on Human Rights; 
and the January 2003 report of the House of Commons Public Accounts Committee. 
Many of the Commission’s stakeholders have provided and continue to provide 
valuable insights into the Commission’s past and present challenges and its 
opportunities for the future. 


The inescapable conclusion from these observations, comments and trends is that 
there are questions related to public expectations as to operational effectiveness and 
| efficiency in certain aspects of the Commission’s work. The conduct of employment 

| equity audits, for example, has been commended but the process for handling human 
| rights complaints requires immediate attention. 


Canada has changed a great deal in 25 years, and the human rights challenges 
facing the Canadian public and the Commission today have changed from the 

ones envisaged by the drafters of the Canadian Human Rights Act in 1977. 

| Demographic data show an aging, more diverse population with escalating disability 
issues. In addition, discrimination is generally more subtle and more complex today 
than it was 25 years ago. Human rights law and practice have come to recognize 
that inequality results not only from prejudice and deliberate discrimination, but 
also from seemingly even-handed policies and activities that exclude individuals 
and groups. 


When it was adopted, the Act was intended both to deter offenders and to encourage 
compliance. The Commission was mandated to hear individual complaints, as well 

as to conduct research, foster greater understanding of discrimination and educate 
the public about equality. But resource constraints—particularly with the rising 
number of complaints received by the Commission—and judicial decisions have had 
the effect of pushing the Commission toward a more adversarial process, forcing it to 
focus increasingly on investigation and litigation to address human rights disputes. 


To help realign this imbalance and increase the focus on remedial and preventive 
measures, the Commission will need new tools, new approaches and new ways of 
doing business. The Commission needs to have at its disposal a full range of 
education, prevention, compliance and enforcement tools that complement one 
another and work interdependently to promote respect for the Canadian Human 
Rights Act. 


In 2002, the Commission undertook a review of its business model and has begun 
to introduce significant changes. The Commission’s agenda for change is centred 
on three basic principles: 


¢ Alternative dispute resolution, in many cases, provides a non-adversarial 
forum that looks at needs, interests and solutions and can promote healing. 


¢ The complaints handling process must be made more efficient, timely and 
effective. 


e The Commission must develop tools to identify and focus on those human 
rights issues that raise systemic or serious human rights issues and that 
have the greatest human rights impact. 


Alternative Dispute Resolution 


The first step is an increased emphasis on alternative dispute resolution, a direction 
which is being used to great effect by other administrative bodies in Canada. 


Alternative dispute resolution has enormous potential to resolve many complaints 

of discrimination. In the few cases where alternative dispute resolution is not 
appropriate—either because of the type of discrimination, the existence of a serious 
imbalance of power between the parties or the need for legislative change to remedy 
the human rights violation—the Commission can still apply its traditional process. 
But in many cases, alternative dispute resolution offers a non-adversarial opportunity 
to reframe the discussion from one about right and wrong to one about needs, 
interests and solutions. Alternative dispute resolution also tends to foster 
understanding and to promote healing, both of obvious value in situations where 
the parties expect their relationship to continue. Finally, alternative dispute 
resolution is relatively quick compared with investigation and litigation. This 
expedites remedies and reduces the likelihood that a protracted complaint process 
will poison the workplace. 


In 2002, the Commission laid the groundwork for a new Alternative Dispute 
Resolution (ADR) Services Branch in 2003. The new ADR Services will build on 
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the Commission’s work over the past three years on an alternative dispute resolution 
pilot project. In 2002, of all cases in which parties agreed to mediation, 160 were 
resolved. This is a success rate of 64%. These examples illustrate the range of issues 
and remedies that alternative dispute resolution can address. The new ADR Services 
will make alternative dispute resolution available at every stage of the complaint 
process, enhance the effectiveness of the ADR program and work with complainants 
and respondents to encourage greater participation in alternative dispute resolution. 


Reform of the Case Management System 


The Commission’s main challenge with respect to case management is twofold: it 
must address its current caseload and put in place a new business model to ensure 
the effective and efficient processing of complaints in the future. 


In 2002, the Commission received 800 signed complaints, which exceeded 
expectations by more than 200. Over its nearly 25 years of operation, the Commission 
has continuously accumulated a caseload; by the end of 2002, it stood at 1,378. 

To enable the Commission to clear its caseload, Treasury Board allocated additional 
resources for four years beginning April 1, 2002. 


Additional resources are helping to address the caseload, but money alone is not 

the answer. The complaint process must also be reformed. In 2003, the Commission, 

by improving its case management system, will focus on eliminating the backlog and 
implementing measures to prevent the recurrence of a new one. This will be achieved 
by accelerating the overall process through such changes as multi-disciplinary teams, 
greater up-front assessment of individual complaints and a stricter approach to some 
of its own procedures regarding timeliness of complaints and submissions. 


Serving the Public Interest 


The Commission’s agenda for change also includes measures that will enable it to 
better address systemic human rights issues, inform employees, employers, service 
providers and the public, and prevent discrimination. Although there is a public 
interest in the resolution of every individual complaint of discrimination, it is clear 
that some cases raise broader human rights issues than others. Resolving these cases 
can result in changes to policies, programs, laws and corporate cultures—changes 
that can influence an entire workplace, or an entire sector of society. Advancing the 
public interest means being able to identify those cases and issues that are likely to 
have the greatest human rights impact. The Commission is doing these things to 
enhance its capacity to focus on systemic and serious human rights issues. 


Canadian Human Rights Commission 


First, within the complaint system, the foundation was laid in 2002 to allow the 
Commission to devote more energy to cases dealing with human rights issues with 
potentially major repercussions. The Commission is developing new approaches that 
will enable it to assess and prioritize cases, based on their complexity, substance 
and potential impact. This past year, a number of high-impact cases were resolved. 
In two cases involving a deaf complainant, settlements resulted in an undertaking 
on the part of the Canadian Broadcasting Corporation to ensure full captioning of 
all broadcasts and a provision that the text messaging facilities at airports would 
be more accessible for deaf passengers. In another case, the Canada Customs and 
Revenue Agency agreed to study the extent to which racial profiling may be occurring 
at the border and to implement training and educational measures to guard against 
it. These cases demonstrate how the resolution of individual complaints can address 
systemic problems and rectify human rights violations affecting many people. 


Second, the Commission is expanding the use of tools outside the current complaint 
system, such as public reports and policy inquiries, to respond to systemic human 
rights issues and complaints, identify their root causes and make recommendations 
for change. For example, in 2002, the Commission released a report on the human 
rights situation of the Innu of Labrador and a revised policy on drug and alcohol 
testing in the workplace. It also consulted with First Nations communities across the 
country on a policy on Aboriginal employment preferences and with female inmates 
and non-governmental organizations on the systemic human rights issues facing 
federally sentenced women, in preparation for the release of a Special Report on 
this issue in 2003. 


Third, the Commission is moving to ensure that its role when it is before the 
Canadian Human Rights Tribunal is clearly identified and understood as being in the 
public interest, as defined in the Act. This will mean that over time the Commission 
will be putting forward the nature and scope of public interest at Tribunal in different 
ways from the current practice. 


Another tool is the Employment Equity Program. It illustrates how a remedial, 
preventive approach can foster compliance with human rights standards. Under the 
Employment Equity Compliance Program, the Commission continued to make steady 
progress in auditing employers subject to the Employment Equity Act for their 
representation of designated groups—women, Aboriginal peoples, persons with 
disabilities and visible minorities—in the workplace. By the end of 2002, the 
Commission had conducted audits affecting 75.4% of employees covered by the Act. 
Of the 253 employers under audit, the Commission found 105 in compliance with the 
Act, which means that they have put in place the measures required by the Act to 
make some progress in reaching a fair representation of the four designated groups 
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in their workforce. About 80% of employers comply with the Act voluntarily, without 
the Commission having to resort to enforcement measures. 


The promotion and education functions of the Commission are an integral part of its 
mandate and, in light of the limited resources it is able to devote to these activities, 
the Commission will be examining a number of options. It already plans to increase 
its Web presence as an efficient and effective way to inform Canadians about the 
Commission’s services and about human rights and employment equity principles. 

As a next step, it will be important to look at refocussing the role of the Regional 
Offices so that they can better support the Commission’s core operations. 


The Commission believes that this mix of approaches holds the key to advancing 
human rights in Canada. During 2003, the Commission plans to further refine its 
business model and sharpen its focus on human rights issues with the greatest 
public interest and impact. 


With committed leadership, innovative new management systems, and perhaps 
targeted regulatory and legislative interventions, we believe that the Commission 

is capable of adapting to new circumstances and opportunities, and of addressing 
past criticisms. Patience is needed on the part of all stakeholders to allow this 
process to unfold in a sensitive but business-like way that is respectful of employees 
and stakeholders. Human rights are a fundamental part of Canadian law and culture, 
and changes to human rights administration must be thoughtfully and carefully 
planned and implemented. 
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Management of the Commission 


Modern Management 


The Commission has begun strengthening all aspects of its management framework— 
planning, delivery, evaluation and reporting—to improve delivery of its core programs 
and functions. Modern management practices require the adoption of results-based 
thinking at all levels of the organization, not just in the management cadre. 

The management agenda is proceeding in tandem with significant reforms on the 
program side. 


To succeed with its change initiative, the Commission requires a highly skilled, 
committed and stable workforce. Staff turnover is a partial indicator in this regard. 
The Commission is pleased to report that the staff turnover dropped to 10% in 2002 
from a high of 33% in 2001. Attention to staff recruitment and retention remains 
intense throughout the management cadre. There has been participation at all levels 
to improve working conditions, and human resources initiatives and activities are still 
being launched throughout the organization to encourage ownership and espnit de 
corps. The Commission had a full representation of designated groups, and drafted 
and reviewed several new policies that seek to maintain employment equity, fairness 
and transparency in the workplace. 


The planning process of the Commission identifies multi-year strategic priorities for 
the Commission as a whole. These are made operational at the branch level through 
business plans. Executive performance agreements will be refined in 2003 to ensure 
that they reflect commitments made in the business plans in the best way possible. 


Following the establishment of an internal audit and evaluation function, the 
Commission developed a Three-Year Audit and Evaluation Plan, which is revised 
annually. In accordance with the plan, the Commission completed an Evaluation 
Study of the Employment Equity Compliance Program as part of a statutory 
five-year review of the program. Work in the next reporting period will include 
the development of internal audit and evaluation policies, and a risk 
management framework. 


The renewal of the mandate of the Employment Equity Compliance Program created 
an ideal opportunity to develop performance indicators for this program. A results 
chain model was developed which summarizes the program’s activities, outputs, 
outcomes and possible performance indicators at each stage. These performance 
indicators will be refined and piloted in the next reporting period. A similar 
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evaluation model will also be developed for the human rights complaint process, 
once the process has been redesigned. 


The Commission has begun modernizing its electronic infrastructure in key areas. 
New complaint case management and employment equity audit tracking systems are 
under development, and implementation will begin in the next reporting period. 

The documentation for Commission meetings was converted from paper to electronic 
format, and the format was standardized and streamlined to facilitate decision 
making. The Commission is also carefully monitoring E-filing initiatives and will be 
assessing potential phase-in to facilitate participation of legal counsel in cases 
before the Canadian Human Rights Tribunal and other judicial bodies. 


Management priorities for 2003 will entail: implementing the government’s Modern 
Comptrollership Initiative; supporting the government-wide initiative for human 
resources modernization, especially the objective of retaining a diverse and 
representative workforce; strengthening information and case management across 
the Commission; and enhancing performance measurement and reporting. 
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Human Rights Challenges 


Three major human rights issues dominated the work of the Commission in 2002: 


e the removal of barriers for persons with disabilities; 
¢ racism, including the challenges of the new security environment; and 
e the human rights of Aboriginal peoples. 


These issues derived either from individual complaints received by the Commission or 
from the matters in which Parliament, the media and the courts took an interest. 


Removing Barriers for Persons with Disabilities 


Discriminating against persons on the basis of disability, including perceived 
disability, has been prohibited by law in Canada for more than 25 years. In 2002, 
the federal government released a report citing the many federal programs designed 
to improve the circumstances of persons with disabilities, including tax measures, 
disability supports, and programs for employment, learning and health. But this 
enabling infrastructure belies the human rights situation of persons with disabilities, 
which saw little progress in 2002. 


Disability-related complaints rose by 85% while the total number of complaints rose 
by 39% in 2002. The government decided not to renew funding for the Enabling 
Resource Centre for persons with disabilities in the federal public service. According 
to the Public Service-wide Employee Survey released in the fall of 2002, nearly 

36% of federal employees with disabilities have been harassed in the past two years, 
while 37% have been subject to discrimination at least once. The Commission’s 
Employment Equity audits found persons with disabilities severely under-represented 
in the federally regulated private sector. 


Drug and Alcohol Testing 


The Canadian Human Rights Act prohibits discrimination on the basis of real or 
perceived disability, including drug or alcohol dependency. Recent cases in the 
Supreme Court of Canada and the Ontario Court of Appeal have called into question 
whether drug testing, such as random or pre-employment testing, can ever be 
justified, given its potential for unfairly discriminating against employees on the 
basis of disability. In June, after consulting employers, unions and other interested 
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organizations, the Commission issued a new policy on drug and alcohol testing that 
reflects these developments in the courts. 


Race 


In its presentation to Parliament on the new security legislation, the Commission 
urged the government to exercise caution in its pursuit of legitimate security 
concerns, so that civil and political rights are not infringed. The Commission 
warned against the danger that some Canadians might be singled out for scrutiny 
because of their national or ethnic origin, religion or skin colour. This past year, 
the Commission addressed the issue of race and racial profiling in several outreach 
activities, including a panel on risk and human rights chaired by the Chief 
Commissioner, which examined the issue of racial profiling in the new security 
environment post-September 11, 2001, and Commission presentations to several 
conferences on terrorism and human rights. 


The Commission also took steps to understand how it could better address the issue 
of racism in general. In April of 2002, in a follow-up to the World Conference against 
Racism, the Commission participated in the Sixth International Conference for 

| National Human Rights Institutions, which focussed on developing best practices 

| around the globe to counter racism. The Commission, as conference rapporteur, 
reported on the best practices of national human rights commissions in such areas 

as remedies, monitoring and advocacy. Through its interdisciplinary case work, 

the Commission also looked at better ways of addressing complaints of race 
discrimination, particularly instances of covert racism. 


| Human Rights of Aboriginal Peoples 


In 2002, the Government of Canada introduced the First Nations Governance Act, 
Bill C-7. That bill included the proposal to amend the Canadian Human Rights Act 
in one important respect. Since the enactment of the Commission’s enabling 

| legislation in 1977, First Nations people living on reserves have not had full access 
| to the Commission’s complaint process. This is because section 67 exempted from 

| Commission scrutiny all actions carried out under the Indian Act. In 1977, the 
section 67 exemption was introduced as a temporary measure, to have effect only 
until changes were made to the provisions of the Indian Act that denied status to 
Aboriginal women who married non-Aboriginal men. Although the Indian Act was 
changed in 1985 with Bill C-31, section 67 remained unamended. 
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The exemption has created a difficult situation: First Nations people were the only 
people in Canada without full access to a human rights complaint system to resolve 
complaints of discrimination. That is why the Commission was pleased when Bill C-7 
included the repeal of section 67. 


In January 2003, the Commission appeared before the Standing Committee on 
Aboriginal Affairs, which is reviewing the legislation, to present the Commission’s 
views on the repeal of section 67. The Commission reiterated its support for the 
repeal and welcomed the addition in the legislation of an interpretative clause. 
The interpretative clause provides that, in assessing a complaint against a First 
Nations government, the Commission must take into consideration the “needs and 
aspirations” of the Aboriginal community. It is the Commission’s view that when it, 
or the Canadian Human Rights Tribunal, considers a complaint of discrimination 
against a First Nation, the needs of the community must be balanced with those of 
the individual. If there is a conflict, an individual claim does not necessarily take 
precedence over a collective one, or vice versa. The objective is to find a middle 
path that serves both interests. The Commission urged the Committee to define 
this interpretive clause more precisely, in consultation with First Nations and other 
stakeholders, to avoid uncertainty or lengthy litigation. 


Under Bill C-7, the Commission would, for the first time, be able to deal with all 
issues relating to the treatment of Aboriginal women and children who regained or 
were given status under Bill C-31. Since 1985, there have been numerous allegations 
from these women that they continue to suffer discrimination because of provisions 
in the current Indian Act. Section 67 of the Canadian Human Rights Act has barred 
the Commission from dealing with most of these allegations. Although the impending 
repeal of section 67 will allow the Commission to accept individual complaints of 
discrimination from Aboriginal women, the Commission urged Parliament to 
implement a legislative approach to resolve this legislative issue. 


The repeal of section 67 will be an important step forward for human rights in 
Canada. But it will also create new challenges, both because the Commission will 
receive more complaints from First Nations people and because these complaints will 
require new approaches to ensure complaints are addressed with cultural sensitivity 
and an understanding of the complexities of First Nations communities. 


The Commission welcomes these challenges and is studying how best to perform its 
new mandate, which is likely to take effect in 2005. Processes will be developed in 
close consultation with First Nations and organizations representing the interests of 
First Nations people. 


13 


2002 Annual Report SS 


As previously mentioned, the Commission released its report on the human nights 
situation of the Innu of Davis Inlet, Labrador, in 2002. An earlier report of the 
Commission, in 1993, concluded that the federal government had fallen short in its 
constitutional responsibilities to the Innu. The 1993 report recommended various 
corrective measures, including the relocation of the community of Davis Inlet to 

a location more suitable for their cultural, economic and social survival. 


The 2002 report evaluated how the government had fared in meeting its human 

| rights responsibilities to the Innu. The two legal experts engaged to carry out the 
study, Professors Donald McRae and Constance Backhouse, both of the University of 
Ottawa, found that while some progress had been made, some issues still needed 

to be addressed. They concluded that although the government had addressed the 
1993 recommendations, progress had been slow. Self-government and land claims 
negotiations had either been suspended or delayed. Professors McRae and Backhouse 
recommended that the government set tight time frames to resolve these remaining 
issues. After many problems and delays, relocation of part of the community began 

| at the end of 2002. 
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Case Work 


Complaints 


In 2001, the Commission conducted a review of its 23 years of operation. An 
analysis of historical data showed that the Commission had been accumulating a 
growing caseload since its inception. Although efforts to address its caseload had 
been successful at various times in the Commission’s history, the number of cases 
coming in still exceeded the number of cases the Commission could conclude in any 
given year. In 2002, the Commission received a total of 1,653 potential complaints’, 
of which 800 were formally signed and referred to mediation or investigation. 

These 800 signed complaints represented an increase of 226, or 39%, over 2001. 
This number exceeded by about 200 the number of complaints per year that the 
traditional Commission case management business model was designed to address. 


Tables 1, 2 and 3 show the number of potential complaints received by the 
Commission, as well as the number of signed complaints’ over the last two years 

by province or territory, ground of discrimination and type of allegation. Table 2 
shows a notable increase in the number of complaints based on the grounds of 
disability and age since 2001. The Commission received 201 more signed complaints 
citing disability in 2002 than it had in 2001, an increase of 85%. The number of 
signed complaints citing age also increased by 27, or 71%, from 2001 to 2002, while 
the total number of signed complaints received rose by 39%. These numbers are 
significant and may demonstrate that more people are becoming aware of and 
seeking to exercise their right to accommodation under the Act. 


4 Potential complaints are contacts that fall within the mandate of the Commission and may lead to a signed complaint after 
analysis and review. 


: Signed complaints trigger the Commission’s case management process. 
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Table 1 Complaints Received by Province or Territory 
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Table 2. Grounds of Discrimination Cited in Complaints* 
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Table 3 Type of Allegations Cited in Signed Complaints* 
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* Note: The total number of allegations cited exceeds the total number of 
complaints received because some complaints dealt with more than one 
allegation. 


In 2002, the Commission reviewed its service standards guiding how long each step 
in the process should take, and concluded that with the current caseload, level of 
resources and process requirements, our service standards would not be acceptable 
to the Canadian public. The Commission has therefore commenced a major review 
of the manner in which we deal with all complaints at every stage. 


In 2002, the Commission made 942 decisions on cases, which resulted in the 
completion of 729 cases, an increase of 7.5% over 2001. Some of this increase was 
attributable to the Commission’s efforts to reduce its case backlog using dedicated 
resources allocated by the Treasury Board. The impact of this effort was felt late in 
the year as investigations started being completed and it is expected that the 
impact will be greater in 2003. As shown in Table 4, the total number of Commission 
decisions includes interim and final decisions, since complaints may require more 
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than one Commission decision as they go through the process. For example, some 
cases require a preliminary Commission decision as to whether the Commission should 
deal with a complaint if, for instance, another grievance procedure is available. 

Table 5 gives a breakdown of results of final decisions rendered by the Commission 

in 2001 and 2002. 


Table 4 Total Number of Commission Decisions 


Type of decision 


Table 5 Final Commission Decisions 
Results of decisions 2001 2002 
Not to deal with’ 48 | 46 
To dismiss? 266 396 
To refer to Tribunal r 85 | 70 
To approve settlement‘ 273 ray | 


A Cases that the Commission decided to defer, deal with, refer to conciliation, stand down, return to officer or reconsider. 


‘ Cases that the Commission decided not to pursue because they were filed more than one year after the alleged act of 
discrimination, or because the complainants were asked to first pursue other redress mechanisms. 


‘ Including cases in which the Commission took no further proceedings because the complainants withdrew or abandoned 
their complaints. 


: Settled in mediation, in the course of investigation, or through conciliation. 
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Case Management Highlights 


A complaint moves through several stages, from inquiry and intake to mediation, 
investigation, conciliation and referral to the Canadian Human Rights Tribunal, 
depending on the case. At each stage the complaint needs to be processed fairly 
and expeditiously. 


Inquiries 


The Commission responded to about 50,000 inquiries received by mail, telephone 
or personal visit in 2002. 


The Commission received 1,653 potential complaints in 2002. In 2003, the 
Commission will take a critical look at the intake function to examine ways of 
streamlining its processes for receiving complaints. 


Alternative Dispute Resolution (Mediation and conciliation) 
In 2002, mediation was offered in 594 cases. Parties to a complaint participated in 
mediation in 250 or 42% of cases. Of these, 160, or 64% of the mediated cases, were 
settled. The Commission will continue to build on this successful approach and in 
2003 will attempt to increase the use of alternative dispute resolution to settle more 
cases quickly. One of the steps it will take will be to offer mediation services at any 
time during the complaint process. 


The Commission's role is to protect the public interest; its mediators, therefore, 
ensure that settlements address not only the personal objectives of the parties, but 
also any related issues of systemic discrimination. This means that settlements may 
also include policy or procedural changes, or wage adjustments that address the 
larger public interest. 


In 2002, the Commission referred 159 cases to conciliation. Of these, 80 were 
settled. Enhancements to the Commission’s ADR program will bring about further 
changes to the conciliation service while ensuring that opportunities for alternative 
dispute resolution are offered at any time during the complaint process. 
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Investigation 


In 2002, excluding pay equity cases, the Commission completed 532 investigations 
of complaints compared to 480 in 2001, an increase of 11%. This increase is 
attributable to the Commission’s special efforts to reduce its overall caseload. 


Pay equity complaints require complex and lengthy investigations, often involving 
external expertise and resources, and much analysis and discussion with employees, 
bargaining agents and employers. In the past several years, allegations of systemic 
wage discrimination have accounted for 1 or 2% of all inquiries received by the 
Commission. In 2002, the Commission rendered decisions in 65 pay equity cases, 

62 of which were related to the settlement of a pay equity complaint against 

Bell Canada. This is a significant increase over 2001, when the Commission rendered 
only three pay equity decisions. 


Referrals to the Tribunal and Litigation 


In 2002, the Commission referred 70 cases to the Canadian Human Rights Tribunal 
and received 13 final Tribunal decisions (of which the complaints were substantiated 
in 9 cases, Or 69%); 19 interim rulings; 21 judicial review decisions; and four Federal 
Court of Appeal decisions. During the same period, 46 cases were settled after they 
had been referred to Tribunal. 


At the end of 2002, the ongoing litigation of the Commission consisted of 61 active 
cases at Tribunal, 53 judicial review applications, three appeals and one active case 
at the Supreme Court of Canada. 


Other Matters of Interest 


Prior to the revision of the Employment Equity Act in 1995, the Assembly of Manitoba 
Chiefs filed 52 complaints regarding employment of Aboriginal peoples in federal 
departments and agencies and in private sector organizations and Crown corporations. 
After investigation, 17 of the Assembly’s complaints required no further proceedings 
and, over time, the remaining complaints were settled, either by settlement 
agreements or memoranda of understanding. The settlement agreements identified 
recruitment or hiring goals and specific initiatives to improve the representation 

and retention of Aboriginal peoples. The monitoring period of federal departments 
expired on March 31, 2001. Therefore, following submissions of final progress reports 
from departments, the Commission closed its file on this matter in 2002. It should 
be noted that the revised Employment Equity Act now applies to the departments 

and agencies named in the Assembly’s 52 complaints. 
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Promotion 


Human Rights Promotion 


The Commission is responsible for developing and conducting information programs 
to foster public understanding of the Canadian Human Rights Act, the Employment 

| Equity Act and the role and activities of the Commission. The premise behind this 
work is that greater knowledge and acceptance of human rights and employment 
equity principles and practices will help to prevent discriminatory acts and policies. 


| Limited resources are available for the Commission’s promotion work, so activities 
consist primarily of disseminating public information, including publications, 
conducting training sessions for federally regulated public- and private-sector 
employers and service providers, and strengthening existing human rights networks 
and partnerships. 


| Publicizing key settlements and precedent-setting Canadian Human Rights Tribunal 
| and court decisions is an important tool for promoting human rights. Of particular 
note in 2002 was a settlement on closed captioning of live-breaking news, promos 
and commercials produced by the CBC and broadcast on both CBC English television 
and CBC Newsworld. The Commission also publicized throughout the year two major 
decisions in the area of hate messages to ensure that Canadians were made aware 
that the Internet cannot be used to promote hate. 


The Commission also hosted and participated in many outreach activities in 2002. 
One of the Commission's priorities was its public education work relating to 

| discrimination on the ground of race. The Commission participated in several 

| conferences on racism in the new security environment, including: 


e a Commission-hosted panel discussion that focussed on racial profiling and 
the effect of the terrorist attacks of September 11, 2001, on human rights 
protection in Canada; 


¢ conferences on terrorism and human rights; 


e an Inter-Parliamentary Conference on hate crimes on the Internet; and 


¢ non-governmental organization conferences on hate crimes and racism. 


| The Commission delivered numerous training and information sessions to federally 
| regulated employers and service providers on the duty to accommodate, including 
information on the Commission’s new policy on drug and alcohol testing in the 
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workplace. The Commission also participates in the Canadian Standards Association, 
which is responsible for establishing accessibility standards for persons with 
disabilities. In response to an initiative by the Mexican government to introduce a 
new international convention on the rights of persons with disabilities, the 
Commission hosted a roundtable on disability rights with representatives from 
Mexico. Finally, Commission staff participated in an international conference on 
the implementation of economic, social and cultural rights. 


Late in the year, the Commission began consultations with federally regulated 
employers with a view to improving the seminars and workshops it conducts on the 
human rights complaint process and the duty to accommodate. During 2003 the 
Commission will make greater use of its Web site to enhance its dialogue with 
stakeholders. It will also concentrate on educating human resources professionals 
who deal with the Commission on a regular basis, to ensure that the Commission’s 
new processes are well understood and followed. 


Telephone inquiries 40,758 
E-mail inquiries ; ; 4,841 
Presentations, training sessions and workshops by regional staff 196 | 
Regional participation in human rights events and meetings “1 185 | 


: ee ; ; ; 
Presentations and training sessions by headquarters staff, including | 
| 


hosting or participating in human rights events and meetings 134 
Web site visitors 167,650 
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Examples of Regional Activities and Partnerships 


Participation in a working group session on strategies for reducing racism 
and discrimination in communities at Stop Racism: A Community Dialogue 
presented by Partners against Racism. 


Partner in annual International Women’s Day event for working and retired 
women of the federal public service and their unions. 


Member of Black History Month Association, a public-private initiative 
that makes February a celebration of the African-Canadian community in 
Nova Scotia. 


Quebec Regional Office 


Leadership role with many federal departments and agencies to make the 
public service more inclusive, particularly in relation to the Embracing 
Change initiative targeting visible minorities. 


Partnerships for activities during Black History Month, including the 
Rosa Parks Award which is given to a person from the community for 
the promotion or defence of human rights. 


Participation in the HipHop 4Ever Festival where young participants 
received prizes for anti-racism texts. 


Ontario Regional Office 


Close cooperation with the Interdepartmental Employment Equity and 
Diversity Committee in delivering workshops on the duty to accommodate 
to managers and human resources personnel of several federal government 
departments and agencies. 


In partnership with the RCMP, Canadian Race Relations Foundation and 
Centennial College, organization and delivery of a one-day conference 
on hate propaganda and hate crime on June 12, 2002. 


Ongoing lead role in organizing the Human Rights Through Art Exhibition 
in association with the City of Toronto, Law Society of Upper Canada and 
Bank of Montreal for celebrating Black History Month. 
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Prairies and Nunavut Regional Office 


¢ Member of the Advisory Committee responsible for the research, production 


and release of The Rights Path (Saskatchewan), a publication produced in 
partnership with the Saskatchewan Human Rights Commission, Aboriginal 
Friendship Centres of Saskatchewan and Saskatchewan Intergovernmental 
and Aboriginal Affairs. 


In recognition of March 21, the International Day for the Elimination of 
Racial Discrimination, partnership with the Manitoba Federal Council, the 
National Council of Visible Minorities, and the Embracing Change Secretariat 
and other federal departments, to plan and deliver a week of awareness and 
learning activities for the community at large and public service managers 
and employees. 


In collaboration with the Public Service Commission, federal departments 
and unions, planning and delivery of a series of seminars on the duty to 
accommodate to public service employees, managers and union 
representatives. 


Alberta and Northwest Territories Regional Office 


Participation in a public forum on human rights in Yellowknife just prior 
to the signing of the Government of the Northwest Territories Human 
Rights Act. 


In partnership with the Institute for the Advancement of Aboriginal 
Women, launch of The Rights Path - Alberta (second edition) along with a 
small, pocket-sized booklet, It takes Courage - Human Rights for Abonginal 
Youth. Funding for the publications provided by Canadian Heritage and the 
Alberta Human Rights and Citizenship Commission. 


Cooperation with the Public Service Commission Embracing Change initiative 
LEEDR (Leadership in Employment Equity, Diversity and Rejuvenation). 


Participation in two major international conferences held in Edmonton: 
Canada: Global Model for a Multicultural State, which was organized by the 
Canadian Multicultural Education Foundation, and Human Rights as Global 
Security: Future Directions, a symposium organized by the John Humphrey 
Centre for Peace and Human Rights, to celebrate the 20" anniversary of 
the Canadian Charter of Rights and Freedoms. 
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e Collaboration with four First Nations to plan, organize and deliver in 
their communities workshops on human rights protection, harassment 
and accommodation. 


e Collaboration with the Public Service Commission on a learning event in | 
support of the Embracing Change Representativeness Initiative, which 
attracted “representativeness champions,” public service managers and 

| Employment Equity Coordinators. 


| e Close cooperation with the Federal Council and PSC to organize special 
| events to mark International Women’s Day, International Day for the 
Elimination of Racial Discrimination, National Aboriginal Day and 

| International Human Rights Day. 


International Activities 


Most of the Commission’s international activities in 2002 were linked to the year’s 
priorities—disability, racism and Aboriginal peoples. International work relating 
to racism concentrated on sharing best practices among national human rights 
institutions from around the globe. The National Institutions Declaration of the 

| World Conference against Racism had committed human rights commissions 

| around the world to sharing best practices on how to combat racism. At the Sixth 
| International Conference for National Human Rights Institutions, the Commission, 
in its capacity as conference rapporteur, drafted the final report on best practices, 
which showcased the best anti-racism remedies, monitoring efforts and advocacy 
work of human rights commissions. 


A highlight of the year was the first General Assembly of the Network of National 
Human Rights Institutions of the Americas, an initiative of the Summit of the 
Americas to strengthen cooperation among human rights institutions of the 

| hemisphere. After the General Assembly, the network held a roundtable on the 

| Rights of Indigenous Peoples, at which the Commission was represented by 
Commissioner Kelly Russ, a member of the Haida Nation. As part of the network 
strategy to encourage the establishment of new human rights institutions, 
Commissioner Anne Adams participated in a conference in Santiago, Chile. 

The Commission also participated in preparatory work that anticipated the 

| creation of a similar network for La Francophonie. It continued its work on the 
| International Coordinating Committee of National Human Rights Institutions 
and the United Nations Commission on Human Rights. 
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On the bilateral front, the Commission continued to work with human rights 
commissions in India, Indonesia and Nepal, offering advice on human rights 
education, complaint processing and the rights of persons with disabilities. 

In an effort to share experiences and learn from national human rights 
institutions in other countries, the Commission hosted internships and received 
visiting delegations from approximately 15 countries. 


The Commission also furnished data required for reporting on Canada’s compliance 
with international human rights law, including international treaties on racism, equal 
remuneration and the human rights of women. 


It is generally accepted that any organization today must understand both the 
domestic and international reach of its operations. The Commission has always 
worked cooperatively with other federal partners to play a unique role in providing 
technical assistance to countries seeking to build or strengthen their human rights 
institutions. Indeed, sharing Canadian expertise with international partners is a 
government-wide priority. The Commission’s current modest funding allocation for 
international activities sunsets in March 2004 and the Commission will be assessing 
its resource requirements for the future. 
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Employment Equity 


Introduction 


A legislative review of the Employment Equity Act in 2002, together with an 
independent program evaluation and stakeholder consultations, revealed that the 
legislation has gained wide support among employers, unions and organizations 
representing designated groups. The legislative review also found that the Act is 
generally working well, and that the Commission’s audit efforts are having a positive 
impact. In this annual report, the Commission would like to emphasize the following: 


e First, it is clear that, were it not for the Commission’s audit efforts, few 
employers would be in compliance with the Act. 


e Second, preliminary results from employer monitoring indicate that members 
of designated employment equity groups are better represented in the 
workforces of audited employers than in the workforces of employers who 
have not yet been audited. 


e Third, despite this positive finding, initial monitoring also shows that not 
all employers in compliance are achieving their goals. These employers were 
found in compliance because they had put in place mechanisms to increase 
the representation of designated groups, and had set goals to do so, but 
not all of them are reaching these goals. As provided in the Act, the 
Commission will continue to assess these results and will conduct further 
audits of organizations that fail to achieve their goals. 


e Fourth, the rate of progress toward employment equity goals needs 
improvement in two specific areas: despite increasing representation of 
visible minorities in the public service, the ambitious goals of the 
government's Embracing Change initiative are not being met and will require 
further action to achieve (see "Progress of Designated Groups" below for 
more details). In the private sector, the situation for persons with 
disabilities remains bleak; stronger action is required by employers. The 
government is proposing a comprehensive employment strategy to allow this 
group to integrate the labour market, and the Commission believes that this 
strategy should be given priority. 


e Finally, as the results from the 2001 Census become available, it is clear 
that the growing ranks of visible minorities and Aboriginal peoples in 
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Canada’s workforce will necessitate even more aggressive employment equity 
strategies on the part of employers in the future. 


The following pages expand on these points. The Commission is also publishing, in 
April 2003, a more in-depth examination of employment equity issues in its report 
entitled 2002 Employment Equity: A Year-End Review. 


A Pivotal Year 


Program evaluation and stakeholder consultations 


In October 2001, the Commission engaged Consulting and Audit Canada to review its 
compliance program and to conduct a mail survey of 177 employers who had either 
been audited or were under audit. This was followed in January 2002 by a round of 
consultations with stakeholders, such as employers, organizations representing 
designated groups, and unions. The Commission took these steps to enable it to 
contribute effectively to the parliamentary review of the Act conducted in 2002. 


This first independent assessment of the Commission’s work pronounced the 
Commission effective in fulfilling its mandate. The majority of recommendations 
endorsed the Commission’s current practices. 


An overwhelming majority of employers said they believed that the representation 

of designated groups in their workforce would increase as a result of the audit, that 
barriers to their employment will be eliminated, and that the Commission is providing 
useful information to help employers comply with the Act. Employers also found that 
the Commission uses the appropriate balance between persuasion and enforcement, 
and that its annual report on employment equity is helpful to them. 


The survey respondents also suggested improvements to the Commission’s compliance 
program. Employers said they want more consistency in the information provided 

by the Commission, Human Resources Development Canada and Treasury Board 
Secretariat; a simpler and more flexible audit process; and more information about 
how to comply with the Act and support for doing so. As a result, the Commission is 
increasing cooperation with these two departments to ensure that employers receive 
the help they need, and is developing a streamlined process for small employers, 
who make up the bulk of unaudited organizations. 
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The following were among key conclusions: 


e Most employers comply with the Act only when audited. 


e Employers rely to a large extent on the Commission for information about 
audit requirements and find the Commission’s audit reports useful as they 
work to become compliant with the Act. 


e Employers should be provided with more education about how to comply 
with the Act, and the Commission’s role in education and promotion should 
be clarified. 


e Most employers consider the Commission's efforts to enforce the Act 
appropriate. 


Consultations with stakeholders yielded similar results. Stakeholders agreed that the 
Act is necessary and that it is generally working well. Most also agreed that the audit 
requirements were reasonable, that the obligations of employers under the Act should 
be clarified, and that more needs to be done to correct the under-representation of 
persons with disabilities. 


Parliamentary Review 


The Act undergoes a parliamentary review every five years. On December 3, 2001, 
the House of Commons designated the Standing Committee on Human Resources 
Development and the Status of Persons with Disabilities to conduct the latest review. 
The Commission submitted a report on the Act, based on the employer survey and 
stakeholder consultations, to the Committee in April 2002. The Committee tabled its 
report on the Act in June 2002. 


The Committee’s conclusions were very similar to those reached by the Commission: 
that there is widespread support for the Act and that it should be maintained. The 
Committee made 29 recommendations for fine-tuning the legislation and endorsed 
the majority of the recommendations made by the Commission. One recommendation 
the Committee did not endorse was the strengthening of enforcement measures. 
Pointing to the Act’s emphasis on persuasion and negotiation, the Committee 
recommended instead that the Commission be given additional resources to 
accelerate the pace of audits and help employers fulfill their obligations. 


The Government's Response 


On November 8, 2002, the Minister of Labour tabled the government’s response to 
the report issued by the House of Commons Committee. Overall, the government made 
few concrete proposals, and committed to further study most of the recommendations 
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put forward by the Committee. The government also committed, among other 
things, to developing an employment strategy for persons with disabilities and 
Aboriginal peoples, to enhancing education and technical support for employers, 
and to breaking down barriers to the recognition of credentials obtained abroad. 
The Commission will work with the various federal departments involved to fulfill 
the government's commitments. 


Status of Audits 


Employers under audit 


To have an impact on as many employees as possible, the Commission began in 2000 
to focus its efforts on large employers (Figures 1 to 4). Although only 51.1% of 
employers (253) are under audit, their employees represent 75.4% of the workforce 
(714,058 employees) covered by the Act. A list of employers currently under audit 
can be found at the end of this report. 


Figure 1 Percentage of employees under the Act 
covered by the Commission's audits 
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Figure 2 Number of employees under the Act 
covered by the Commission's audits 
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Figure 3 Percentage of employers under the Act 
covered by the Commission's audits 
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Figure 4 Number of employers under the Act 
covered by the Commission’s audits 
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The slight reduction in the percentage of the workforce under audit (down to 

75% from 82% in 2001) is attributable to the extension of the Act this year, 
through Orders in Councils, to employees of the Canadian Forces, the RCMP and CSIS. 
When Parliament passed the new Employment Equity Act in 1995, it made provisions 
to have the Act apply to the Canadian Forces and the RCMP at a later date to be 
determined by regulations. It also required that special regulations be passed before 
CSIS could be audited. The Commission, which has in earlier reports pointed to the 
government's delay in passing these regulations, is pleased that the Act has been 
extended to these organizations. Additional private sector employers also became 
subject to the Act this year. In total, the number of employees covered by the Act 
increased from 824,130 to 947,079 and the number of employers subject to the 

Act rose from 476 to 495. 


Since the start of its mandate in 1997, the Commission has initiated audits of 

253 employers, or 51.1% of the current employer pool. Because most of these 
employers required at least one follow-up audit before they could be declared in 
compliance with the Act, the number of audits started by the Commission since 1997, 
at 416, is significantly higher than the number of employers audited (Table 1). 

This number is close to the number of audits that the Commission had estimated 

it would conduct in the first five years of its mandate. 


Table 1 Audits Started and Completed 1997-2002 


Cumulative 1997-2002 


| Completed 
Initial audits | 38 | 27 253 180 
Follow-up to initial audits 17 29 144 | Pail 
| Follow-up to directions : 5 6 | 19 . 10 
fenced i 5 | — | 2 


In 2002, the Commission initiated 60 audits. These comprised 38 new audits, 
17 follow-up audits and 5 third audits to determine whether employers had complied 
with directions. 
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Five audits were cancelled in 2002, for a total of 25 cancelled audits since 1997. 
Reasons for cancelling an audit include the closing of a business or its absorption 
into another company, or a drop in workforce to below 100 employees, the statutory 
cut-off for the private sector. 


Employers i in compliance 


Since 1997, the Commission has found 105 employers to be in compliance with 

the Act (Table 2). Of these, only one employer (Status of Women Canada) was 

found in compliance because its workforce was fully representative of all designated 
groups. Another 10 employers, or 9.5%, with under-representation in their workforce 
were found in compliance at the initial stage of an audit, without having to sign 
undertakings to implement the Act’s requirements. The remaining 94 employers, or 
89.5%, were required to sign undertakings and undergo a follow-up audit to verify 
that this work had been done. The 105 employers in compliance at the end of 2002 
are listed at the end of this report. 


Table 2. Employers in Compliance 
cl camutatve 


— = — 


Employers who were issued a direction : 
/ - the Commission ’ . 


A: 
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Employers in enforcement 


Parliament provided that the Employment Equity Act was to be applied by the 
Commission in a spirit of persuasion and cooperation, and that enforcement measures 
would be taken as a last resort. The latest parliamentary review of the Act endorsed 
this approach. 


The Commission finds that this approach has been effective in most cases. 
In five years of audits, the Commission has had to issue directions to only 
23 employers; of these, 10 are now in compliance with the Act. 


Figure 5 Voluntary compliance vs. Directions 
(1997-2002) 


Employers who 
complied 
voluntarily 


Directions 
issued 


In 2002, the Commission issued directions to three employers: Bradley Air Service 
(First Air), the Canadian Grain Commission and Allied Systems (Canada) Company. 
A list of all employers who have been issued directions is included at the end of 

this report. 


The Commission referred one employer to the Employment Equity Review Tribunal in 
2002. N. M. Paterson & Sons (Grain) has failed to implement the undertakings it had 
signed in 1999 and to abide by the direction issued in 2000. No date has been set 
for this hearing. A list of all employers referred to the Tribunal can be found at the 
end of this report. 


The number of directions issued by the Commission peaked at 10 in 2000, decreasing 
significantly to 3 in 2002 (Figure 6). Similarly, the number of cases referred to the 
Tribunal by the Commission or by employers reached its maximum at 4 in 2001, 
dropping to 1 in 2002. This pattern is the result of the launch of a large number of 
audits (110) in 1998, which led to directions and referrals to the Tribunal two to 


three years later. 
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Figure 6 Number of directions issued 
(1998-2002) 
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Figure 7 Number of referrals to Tribunal 
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Education and promotion 


In addition to its audit work, the Commission’s Employment Equity Branch delivers 
training sessions, presentations and workshops that explain the Act, dispel myths 
and help employers better understand their obligations under the Act. They also 
give the Commission a better understanding of the concerns of employers, unions, 
stakeholders and designated group members. The Commission delivered 57 training 
sessions, presentations and workshops across the country in 2002. 
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Crossing a New Threshold 


In addition to requiring that employers identify barriers and develop an employment 
equity plan to respond to under-representation, the Act also requires that employers 
make reasonable efforts to implement their plans and achieve progress toward 
eliminating gaps between representation and labour market availability. In 2002, 
the Commission began monitoring employers that had been found in compliance 
with the Act to ensure that they are acting on their plans and meeting their 
employment equity goals. 


The Commission compares the results achieved by employers with the goals that they 
have set in their employment equity plans. If the goals are met, it can be assumed 
that employers have correctly identified barriers to the employment of designated 
groups, that the plan contained appropriate measures to remove those barriers and 
to improve representation, and that employers are making reasonable efforts to 
implement their plans. 


If employers have failed to meet their goals, the Act allows the Commission to 
conduct a new audit to determine why. The Commission may then require new 
undertakings from the employer to correct any deficiencies. In 2002, initial results 
from the monitoring of a small sample of compliant employers became available. 


Do employers in compliance achieve better representation? 


There is mounting evidence that the audits are increasing the representation of the 
four designated groups in both the private and public sectors. 


The combined workforce of private sector employers found in compliance with the 
Act is more representative than that of private sector employers who have not been 
audited or have not yet completed the audit process (Figure 8). 
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Figure 8 Federally Regulated Private Sector 
Employers 
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Employers not yet audited 


In the public sector, the representation of all designated groups is higher in the 
workforce of departments in compliance as opposed to the workforce of departments 
that have not been audited or have not yet completed the audit process. The most 
striking example is the level of representation of persons with disabilities, which 
stands at 6.0% among public sector employers in compliance but at only 4.6% among 
public sector employers not yet in compliance. This difference, although attributable 
in part to a rise in the number of employees who identify themselves as persons with 
disabilities, demonstrates that it is possible to achieve a level of representation close 
to labour market availability (6.5%) for this designated group. 


Are employers in compliance meeting their goals? 


After they are found in compliance with the Act, employers set three-year goals for 
hiring and promoting members of designated groups, as part of their employment 
equity plan. 


By the end of 2001, 25 private sector employers were two years into this three-year 
period and had met approximately 30% of their goals. The proportion of goals met 
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varied by designated group: these employers met 50% of their goals for hiring 
women, 31% of these goals for visible minorities, 27% for Aboriginal peoples and 
only 16% for persons with disabilities. The Commission is completing its monitoring 
of the performance of these and other employers and will be initiating audits of 
those who have failed to make reasonable progress in achieving their three-year 
goals. 


As pointed out earlier, these results are still preliminary, since they apply to a limited 
number of employers and cover only a two-year period. Over the next few years, it 
should be possible to spot significant trends that will show whether reasonable 
progress is being achieved. Although it is too early to draw definitive conclusions, 
these results could indicate that: 


e Employers in compliance continue to show better results in terms of 
representation than employers who have not achieved compliance. 


It will be a challenge for many employers to fully meet their goals. This 
means that over the next few years, the Commission may have to re-audit 
a good number of employers. However, this may prove difficult without 
new resources, since the Commission still has to audit 242 employers 
whose initial compliance with the Act has yet to be verified. 


e The audit process itself contributes to reaching the Act’s ultimate 
purpose—breaking down barriers to employment and ensuring full 
representation of designated groups. 


Progress of Designated Groups 


Data in this section is drawn from annual employment equity reports filed by 

public and private sector employers. More detailed data, as well as important technical 
notes required to interpret this information, are provided in 2002 Employment Equity: 
A Year-End Review. 


Women 


In the private sector. In 1987, women made up 40.1% of the private sector 
workforce. By 2001, their representation had increased to 44.9%, in line with 
their 46.4% availability. Women’s share of hirings increased to 41.3% in 2001 
from 38.7% the previous year. 


Women’s representation varied considerably from one industrial sector to another. 
It was highest in the banking sector (71.0%), where women hold most of the large 
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number of clerical jobs, though they are increasingly moving into professional and 
managerial positions. Women’s representation was lowest in the transportation sector 
(24.6%), where a large proportion of jobs have not traditionally been held by women. 


In 2001, women’s share of senior management positions increased slightly from the 
previous year to 19.6%. The banking sector saw a particularly notable increase in 
women senior managers, from 23.7% in 2000 to 25.4%, which surpasses the 1996 - 
Census benchmark of 20.8%. 


Women are still concentrated in part-time and temporary employment and in lower 
paying clerical and sales and service positions. This helps explain why on average 
they receive only 81% of the salary received by men. 


Figure 9 Women 
Private Employers and Crown Corporations 
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| In the public sector. Women’s representation in the federai public sector was 52.5% 
| as of March 31, 2002, slightly higher than the previous year and reflective of the 

| Census benchmark of 46.4%. This is a substantial improvement over 1987, when 
42% of federal public servants were women. Women received 56.8% of all hires, 
approximately the same as in the previous year. 


The share of executive positions held by women has increased from 10.7% in 1987 
to 32.0% as of March 31, 2002. Women received 42.5% of all hires in the executive 
category in 2001, a substantial increase from 34.1% the previous year. In the 
scientific and professional category, women received close to 50% of all hires, 

and now occupy 38.9% of all positions. . 
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Although these are encouraging signs of progress, there remains room for 
improvement. Women continue to be hired more often into temporary positions. 
In 2001, 25% of women were hired into permanent positions compared to 32% of 
men. In addition, 43% of women were hired into administrative support positions, 
compared to 16% of men. 


Figure 10 Women 
Federal Public Service 
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Members of Visible Minority Groups 


In the private sector. The representation of visible minorities has increased steadily 
from 4.9% in 1987 to 11.7% as of December 31, 2001. Although this is in line with 
the 10.3% 1996 Census benchmark, the 2001 Census is expected to establish a higher 
estimate of labour market availability for this group. In 2001, visible minorities 
received 12.6% of all hires, up from 12.0% the previous year. This percentage has 
surpassed the 1996 Census benchmark for the past three years. 
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Figure 11 Visible Minorities 
Private Employers and Crown Corporations 
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In the public sector. In 1987 visible minorities held 2.7% of all positions in the 
federal public service. By March 31, 2002, their representation had increased to 
6.8%. Treasury Board data indicate that the share of hires received by visible 
minorities has increased substantially from 8.1% the previous year to 10.0% this 
year. More strikingly, their share of permanent hires rose from 11.5% in 2000 to 
12.3% in 2001, and their share of hires into temporary jobs was 9.1%, a substantial 
increase from the year before when they received 7.3%. 


Much of this progress can be attributed to the Embracing Change initiative. The 
targets set under this initiative are a good example of the kind of proactive goals 
needed to remedy the past exclusion of visible minorities from the public service. 
However, the Commission is concerned that at the current rate of progress, the 
government will fail to meet its target. Although the share of hiring for visible 
minorities has nearly doubled from 5.7% to 10.0%, this is significantly below 

the 20% hiring goal which the government wanted to meet by March 2003. The 
same 20% goal applies to the Executive Category where, as of March 2002, visible 
minorities held 3.8% of positions, and of the 73 hires into this category in 
2001-2002, three (4.1%) went to visible minorities. In view of this shortfall and 
of the pending increase in availability which will result from the 2001 Census, the 
Commission recommends that the government maintain this initiative and 
strengthen its approach with additional measures and necessary funding. 
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Figure 12 Visible Minorities 
Federal Public Service 
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In the private sector. In 1987, 0.6% of private sector employees were 

Aboriginal peoples. By 2001, this share had risen to 1.6%, slightly higher than the 
1.5% achieved in 2000 but still lower than the 1996 Census benchmark of 2.1%. 
The share of hires received by Aboriginal peoples increased slightly from 1.6% in 
2000 to 1.7% in 2001. Overall retention does not appear to be a major problem 
since Aboriginal peoples did not leave jobs in higher numbers than what would be 
expected. For the second year in a row, the number of hires received by Aboriginal 


peoples substantially exceeded the number of terminations. 
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Figure 13 Aboriginal Peoples 


Private Employers and Crown Corporations 
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| In the public sector. In 1987, 1.8% of federal public servants were Aboriginal 
peoples. As of March 31, 2002, this share had risen to 3.8%, up from 3.6% the 
previous year. Aboriginal peoples received 4.5% of all hires in 2001, more than 
double the 1996 Census benchmark of 2.1%. 


Among the 41 federal departments and agencies with 200 or more employees, the 
Department of Indian and Northern Affairs Canada (INAC), where Aboriginal peoples 
occupy 29.9% of all positions, employs close to one-fifth of all Aboriginal peoples in 
the federal public service. Even with INAC removed, the representation of Aboriginal 
peoples in the public service is 3.2%, substantially higher than the 2.1% Census 
benchmark. As of March 31, 2002, 34 or 83% of these 41 departments and agencies 
met the Census benchmark of 2.1%, an increase of eight over the previous year. 
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People with Disabilities 


In the private sector. Of all the designated groups, people with disabilities in the 
private sector have least benefited from the Act. People with disabilities make up 
only 2.3% of the private sector workforce, only a slight increase over the 1.6% share 
reported in 1987 and far below the 6.5% labour market availability for this group. 
In 2001, the share of hires received by persons with disabilities increased only 
slightly to 1.2% from 1.0% the previous year. In sharp contrast to the other three 
designated groups, the number of persons with disabilities hired was substantially 
lower than the number who left the workforce. 


In its response to the 2002 report on the Act from the House of Commons Standing 
Committee on Human Resources Development and the Status of Persons with 
Disabilities, the government committed to work with the provinces and territories on 
a strategy for increasing the number of persons with disabilities in the workforces of 
all employers covered by the Act. The Commission awaits with interest the outcome 
of the government's discussions and initiatives for this designated group, and will 
continue to call for more vigorous action until people with disabilities are no longer 
systematically excluded from their fair share of employment. 
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Figure 15 People with Disabilities 
Private Employers and Crown Corporations 
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In the public sector. The representation of persons with disabilities in the federal 
public sector increased to 5.3% as of March 31, 2002, up from 2.6% in 1987. 
Although higher than the 4.8% benchmark used by Treasury Board, this share still 
falls short of this group’s 6.5% labour market alee (based on the 1991 Health 
and Activity Limitation Survey). 


The increase in the number of persons with disabilities in the federal public service 
is mainly attributable to increased self-identification, not hires. In fact, in 2001- 
2002, more persons with disabilities left the public service than were hired. People 
with disabilities made up only 2.8% of hires during that year, down from 3.1% the 
previous year. In the same year, only one person with a disability was appointed to 
the Executive group and the share of hires received by people with disabilities in all 
other occupational categories was substantially lower than both the Treasury Board 
benchmark of 4.8% and a labour market availability of 6.5%. During the course of its 
audits, the Commission is carefully evaluating hiring goals for this designated group. 
As with other employment equity goals, the Commission will monitor the 
implementation of goals for hiring people with disabilities. 
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Figure 16 People with Disabilities 
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Our New Demographics 


Results from the 2001 Census affirm Canada’s growing diversity. 


e Canadians who are members of visible minorities now constitute 13.4% of 
the country’s population, up from 11.2% in 1996. With an increasingly 
urban population, the concentration of visible minority Canadians in some 
major cities is as high as 37%. 


¢ Aboriginal persons now constitute 3.3% of the nation’s population, up from 
2.8% five years ago. Aboriginal children, who represent 5.6% of all Canadian 
children aged 14 and under, will have a significant impact on the Canadian 
labour market in the future. 


These changes will likely be reflected in higher availability data for employers 
subject to the Employment Equity Act. As a result, employers will need to revise their 
workforce analyses and hiring goals to take these increases into account. 


Economic globalization puts a premium on using all key resources in the most 
effective and efficient manner, and human resources is increasingly the most 
important of these resources. These demographic changes also point to employment 
equity as a critical element in supporting the Canadian environment as it adjusts to 
the new realities of a value based economy. 
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Biographies of Commissioners 


Mary M. Gusella 


| Mary Gusella was appointed Chief Commissioner on August 7, 2002. A member of 

| the Bar of Ontario, she obtained her LLB from the University of Ottawa. She also 

| holds a certificate from the Canadian Securities Institute and has completed courses 
in negotiation and mediation in the Professional Instruction for Lawyers Program 

| at Harvard Law School. In her three decades in the Public Service of Canada, 

| Ms. Gusella served in many senior level positions including that of Deputy Minister 
| 

| 

| 


of Multiculturalism and Citizenship, President of the Atlantic Canada Opportunities 
Agency and Chairman and President of Enterprise Cape Breton, Commissioner of the 
| Public Service Commission, Head of The Leadership Network, and as the Canadian 
| Chair of the International Joint Commission. Ms. Gusella’s major areas of expertise 
| and professional interest are organizational change, people management and 
innovation. She has served on the Board of Trustees of the National Film Board 
of Canada, on the Board of Directors of the Institute of Public Administration of 
| Canada and as President of that institute in 1999-2000. 


Anne Adams 


Anne Adams of Montreal joined the Commission in 1999. She holds a BA from the 
University of Montreal and a Masters in industrial relations from Queen’s University. 
She is a bilingual and bicultural Canadian who, during her career in the public service 
| of Canada, worked to advance the cause of women’s rights and human rights at home 
| and abroad. She developed the women’s employment policy for Canada and managed 
| the implementation of the Employment Equity Act and the Federal Contractors 
Program in the Quebec Region. As Executive Director of the Canadian Human Rights 
Foundation, she went on to develop a very successful international human rights 
training program. In 1992, Ms. Adams received the Commemorative Medal for the 
125" Anniversary of Confederation in recognition of these efforts. She has served 

on a number of boards of trade and boards of directors of community organizations, 
including la Fédération des femmes du Québec. Since 1998, she has served as 
president of FRAPPE (Femmes regroupées pour l’accessibilité au pouvoir politique 

et 6conomique). In 1996, she launched AEA Strategies and Development Inc., 
Specializing in employment equity and international development. 


Robinson Koilpillai 


Robinson Koilpillai, C.M., has been a member of the Commission since 1995. 

An educator, school principal, and community volunteer, Mr. Koilpillai has served as 
Chairman of the Alberta Cultural Heritage Council, President of the Alberta Council 
for Global Cooperation, Executive Member of the Canadian Council for International 
Co-operation, and President of the Canadian Multicultural Education Foundation. 

In 1980, Mr. Koilpillai received the federal Minister of Multiculturalism’s Man of 
the Year Award and, in 1988, the Canada Council's National Award for Outstanding 
Educator. In 1998, Mr. Koilpillai was inducted into Edmonton’s Hall of Fame and 
won the Alberta Achievement Award and the Lewis Perinbam Award in International 
Development. A 1992 Governor General’s Commemorative Medal winner, he joined 
the Order of Canada in 1996. 


Mary Mac Lennan 


Mary Mac Lennan of Halifax became a member of the Commission in November 1995. 
She was called to the Bar of Nova Scotia in 1979 and pursued a career as a sole 
practitioner until 1990. From 1981 to 1982, Ms. Mac Lennan was the Provincial 
Coordinator for the Nova Scotia League for Equal Opportunities. She served as the 
Multicultural and Race Relations Coordinator for the City of Halifax from 1990 to 
1992. A recipient of the Nova Scotia Human Rights Award in 1993, Ms. Mac Lennan 
was appointed Chair of the Nova Scotia Human Rights Commission in 1996, after 
serving two terms as a member. In 1999, Ms. Mac Lennan accepted the post of 
Equity Coordinator with St. Francis Xavier University, and is continuing her work on 
the human rights aspects of new reproductive and genetic technologies. She has also 
served on the editorial board of Just Cause, a law journal for people with disabilities 
and for legal professionals interested in disability rights issues. 


Kelly Russ 


Kelly Harvey Russ, a member of the Haida First Nation, was appointed a Commissioner 
in April 1998. He received the degree of Bachelor of Arts in Political Science and 
History in 1990, and the degree of Bachelor of Laws in 1993, both from the 
University of Victoria, where he was also president of the Native Law Student Society. 
In 1994, he became a member of both the Law Society of British Columbia and the 
Canadian Bar Association. Now a sole practitioner, Mr. Russ’s legal work centres on 
Aboriginal rights and issues arising from the Indian Act, and other federal, provincial, 
and territorial legislation affecting Aboriginal peoples. In addition, Mr. Russ 
represents Aboriginal people in the fields of child protection and family law. 
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Appendix A — Tables on Employers and Employees Subject to 
the Employment Equity Act and Under Audit 


Table 3. Total Number of Employers and Employees by Sector 
Subject to the Employment Equity Act and Under Audit 


| Private Sector B Banking 
| (as of December 31, 2001) ‘ - 

| ] Communications 88 21D, 330 47 176,128 

— = ———rr—“—O—CC r T r T 

| | | Transportation 246 178,121 90 104,726 

= S Prem a : ee} | eae 

| | Other* 52 45,438 | 26 40,570 

| | — —— — a ae 22 SS ee et 
| | Federal Public Service | 

| "(as of March 31, 2002) 68° | 157,511 65 156,070 

| | Separate Federal Agencies | | 
| | (as of March 31, 2002) 19 | 154,809 9 64,688 

| ———— i eee: ie rls A acer st 
| | TOTAL | | 495 947,079 | 253 | 714,058 


* The “Other” sub-sector includes such diverse industries as grain companies, uranium mines, nuclear 
power operations, credit corporations and museums. 
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Table 4 Public Sector Organizations 
Subject to the Employment Equity Act and Under Audit 
by Employer Size 


Public Service (as of March 2002) | Separate Agencies (as of March 2002) 


Subject to the Act Under Audit Subject to the Act Under Audit 


Fmployers| Employees | Employers| Employees| Employers | Employees Employers | Employees 


67,889 4 67,889 3 | 126,285 1 47,083 
1 }- a = i : <a 
72,759 14 72,759 6 24,350 4 | 15,924 
4 + | mes 
5 
6 


6,807 3 4,076 1 1,148 0 | 0 


4,379 7 5,639 1 627 eee, 


500 - 999* 
— 3 ——— eS a 4! { ae | 
100 - 499 © 20 5,138 20 5,138 8 2,399 | a) 1,054 | 
: pa + AS + af ie 2 { a Bes | 
19 539 17 569 0 0 | 0 | 0 


— = ~— 


. ee 
TOTAL ae 157,511 65 | 156,070 19 | 154,809 9 | 64,688 © 


* The number of employers subject to the Act and under audit reflects changes in size of some public sector 
organizations since audits were begun. 


Table 5 Private Sector Organizations Subject to the 
Employment Equity Act and Under Audit by Employer Size 


Range Subject to the Act Under Audit 


(as of December 31, 2001) 


Employers m Employees sis Employers 


Employees 
; 4 if % | 4 

10,000 plus* . 14 366,110 14 | 323,041 

2,000 9,999 oS 32 116,431 | 27 | 91,549 

1,000 - 1,999 37 51,472 28 39,748 

BOO = 999 | 54 38,488 a 18,096 

100 - 499 262 61,565 83 20,768 
TOTAL 408 [ 634,759 179 | 493,300 4 


* The number of employers subject to the Act includes all employers as of December 31, 2001. 
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Table 6 Private Sector Organizations and Employees Subject to the 
Employment Equity Act by Province and Sector 
| (as of December 31, 2001) 


Province/ INDUSTRIAL SECTOR 
_ Territory 


__| Employers| Employees 

Newfoundland 1,466 

LL 
Prince Edw. 
Island 0 7 1,134 

_ : _ beet | en (2 a Sa ne | ae 

Nova Scotia 6} 4,913) | 6-| 5,199 13 3,997 2 254 27 | 14,363 
| New Brunswick — 6 | 3,418 | 9 6,055 | 12 29 | 13,312 
Quebec 11 | 31,064 40 | 47,695 61 124 | 112,677 9 
oa | Eee ; 
| Ontano 16 | 106,563 48 | 88,855 104 | 61,033 200 | 283,328 
Manitoba Gogo se etl 7,210 19 | 11,286 48 | 27,581 
oe ae 
| Saskatchewan 5 | 4,102 7 3,049 12 | 3,430 8 | 3,905 32 | 14,486 
i . : = 3 See! : | pte ahs : a 
t : ee q | 
Alberta 8 | 15,507 | 27 | 21,684 55 | 24,042 10 | 1,687 100 | 62,920 
| British Columbia 9 | 21,200 | 25 | 27,208 47 | 26,968 Telit al hy 88 | 76,553 

a l c | 

Northwest 

Territories — 2 71 | 1 351 0 0 0 0 3 422 
ee | - ' + oe 
Yukon 2 | 80 ie 214 2 506 | 0 0 5 800 
CO — EE = a | 
Residual** 2,023 | 4,249 10,839 3,258 20,369 

a aoe: a Sey I az | =i a> 
_ Canada*** is 22 | 195,870 88 | 215,330 246 | 178,121 | 52 | 45,438 408 | 634,759 
= oo ent Cs ee dite 


| 

| Note: The “other” sub-sector includes such diverse industries as grain companies, uranium mines, nuclear power 
| operations, credit corporations and museums. 
H 


** 


Employees for whom no detailed reports were filed since employers only have to report in those regions 
where they have at least 100 employees. 


The number of employers reported by province and territory includes regional offices, which are not 
included in the “Canada” line. 
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Table 7 


Province/ 


Territory 


Com 


3 baesnas 


INDUSTRIAL SECTOR 


Other 


pares g 


Private Sector Organizations and Employees Under Audit by 
Province and Sector (as of December 31, 2001) 


TOTAL 


ce fo Employe ers Employees Employers Employees 
- Newfoundland 1,332 4 | 1,274 0 0} 12 | 4,039 | 
reg ca 4 + eecoeciacainae 
Prince Edward 
stand) 185 1 190 0 0 5 668 
= — t - 
4,994 6 2,791 9 1,763 2 1,888 23 | 11,436 
fo + T x 
6 2,798 8 6,528 9 2,964 0 0 23 | 12,290 
12 | 30,793 22 38,811 29 | 15,195 5 1,885 68 | 86,684 
: ge feee T 
12 | 87,691 29 75,873 42 | 31,494 12 | 23,303 95 | 218,361 
Manitoba 6 5,059 8 6,446 11 7,765 7 4,138 32 | 23,408 
Saskatchewan 5 4,003 3 2,441 7 2,846 4 4,307 19 | 13,597 
pn eee Deas | + ily " ‘es 
“Alberta 8 | 13,960 16 16,314 23. 13,965 4 1,982 51 | 46,221 
: ~ . : + —- he 
British Columbia 10 | 19,754 16 22,276 22 | 20,201 6 1,677 54 | 63,908 
ee: | = 
- Northwest — 
"Territories 1 17 1 329 2 591 0 0 4 937 
3 . re tH + 
Residual* * | 1,075 2,607 6,128 1,740 11,550 
: 5 ee es 
16 | 171,876 Gi 4116128 90 | 104,726 26 | 40,570 179 | 493,300 
; | | | py 


Note: The “other” sub-sector includes such diverse industries as grain companies, uranium mines, nuclear power 


operations, credit corporations and museums. 


** Employees for whom no detailed reports were filed since employers only have to report in those regions 


where they have at least 100 employees. 


included in the “Canada” line. 
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The number of employers reported by province and territory includes regional offices, which are not 
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Appendix B — Lists of Employers Audited Under the 
Employment Equity Act 


* Audits with an asterisk have been cancelled because the employer is no longer 


subject to the Employment Equity Act 


Banking (16) 


Bank of America Canada 

BMO Financial Group 

BNP Paribas 

Canadian Imperial Bank of Commerce 

Canadian Western Bank 

Citibank Canada Ltd. 

Citizen’s Bank of Canada 

HSBC Bank Canada 

IntesaBci (previously Banca Commerciale 
Italiana of Canada) 

Laurentian Bank of Canada 

National Bank of Canada 

RBC Financial Group 

Scotiabank 

Société Générale (Canada) 

Symcor Services Inc. 

TD Bank Financial Group, The 


Communications (47) 


Amtelecom Group Inc. 

AT&T Canada Long Distance Services 
Company 

BC Tel.* 

Bell Canada 

Bell Mobility Radio Inc. 

Bell Mobility Cellular Inc. 

Bell Mobility Paging 

Call-Net Enterprises (Sprint Canada) 

Canada Post Corporation 

Canadian Broadcasting Corporation 

Canadian Satellite Communications Inc. 

Canpar Transport Ltd. 

CHUM Ltd. 

Craig Broadcast Systems Inc. 


DHL International Express Ltd. 
Expertech Network Installation Inc. 
Federal Express Canada Ltd. 

Fundy Cable Ltd.* 

Global Communications Ltd. 
Manitoba Telecom Services Inc. 
Maritime Broadcasting Systems Ltd. 
Mayne Nickless Transport Inc. 
Monarch Broadcasting Ltd.* 

New Brunswick Telephone Co. Ltd.* 
Newcap Broadcasting 

Nortel Networks Ltd. 

Northern Telephone Ltd. 
Northwestel Inc. 

Pelmorex Inc./The Weather Network 
Pelmorex Radio Inc.* 

Purolator Courier Ltd. 

Rogers Broadcasting Ltd. 

Rogers Cable TV Ltd. 

Rogers Communications Inc. 

Rogers Wireless Inc. 

Standard Radio/Broadcasting Inc. 
Swift Sure Courier Service Ltd.* 
Teleglobe Canada Inc. 

Telus Communications (Edmonton) Inc.* 
Telus Communication 

Telus Mobility Inc.* 

Telus Quebec 

United Parcel Service Canada Ltd. 
Videon CableSystems Inc. 
Vidéotron Ltée 

WIC Radio Ltd.* 

WIC Television Ltd.* 
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Transportation (90) 


A.J. Bus Lines Ltd. 

Adby Transport Ltd. 

Air BC Ltd. 

Air France 

Air Inuit (1985) Ltd. 

Air Transat AT Inc. 

Algoma Central Corporation 

Allied Systems (Canada) Company 

American Airlines Inc. 

Armour Transport Inc. 

Arnold Bros. Transport Ltd. 

Arrow Transportation Systems* 

Atlantic Turbines International Inc. 

Bearskin Lake Air Service Ltd. 

Bison Transport Inc. 

Blanchard Transport Ltd.* 

Bradley Air Services Ltd.(First Air) 

British Columbia Maritime Employers 
Association 

Byers Transport Ltd. 

Calgary Airport Authority, The 

Canada 3000 Airlines Ltd.* 

Canada 3000 Airport Services Ltd.* 

Canada Maritime Agencies Ltd. 

Canada Steamship Lines Inc.* 

Canadian Airlines International Ltd.* 

Canadian Freightways Eastern Ltd. 

Canadian Freightways Ltd. 

Canadian Helicopters Ltd. 

Canadian National Railway Company 

Canadian Pacific Railway Company 

Cascade Aerospace Inc. (previously part of 
Conair Aviation) 

Conair Aviation 

Day & Ross Inc. 

Delta Air Lines Inc. 

Duke Energy Inc. (previously Westcoast 
Energy Inc.) 

Edmonton Regional Airports Authority 

Emery Air Freights Corporation 

ERB Enterprises Inc. 

Execaire Inc. 

Fednav Ltd. 

Greyhound Canada Transportation Corp. 


Helijet Airways Inc. 

Household Movers & Shippers Ltd.* 

Hudson General Aviation Services Inc. 

Impenal Oil Ltd.* 

Innotech Aviation Ltd. 

Inter-Canadian (1991) Inc.* 

KLM Royal Dutch Airlines* 

Laidlaw Carriers Inc. 

Laidlaw Transit Ltd.* 

Marine Atlantic Inc. 

Meyers Transport Ltd. 

Midland Transport Ltd. 

Municipal Tank Lines Ltd. 

N.M. Paterson & Sons Ltd. (Marine Division) 

N. Yanke Transfer Ltd. 

Nav Canada 

Nesel Fast Freight Inc. 

Northern Transportation Company Ltd. 

Ocean Services Ltd. 

Ottawa Carleton Regional Transit Commission 

Peace Bridge Brokerage Ltd. 

Pole Star Transport Inc. 

Provincial Airlines Ltd. 

Reimer Express Lines Ltd. 

Royal Aviation Inc. 

Saskatchewan Transportation Company 

Seaspan International Ltd. 

Sharp Bus Lines Ltd.* 

SLH Transport Inc. 

Société d’électrolyse et de chimie Alcan Ltée 

Société de transport de l’Outaouais 

St. Lawrence Seaway Management 
Corporation, The 

Tippet-Richardson Ltd. 

TNT Canada Inc. 

Trans Canada Pipelines Ltd. 

Trans Mountain Pipe Line Company Ltd. 

Transport Cabano Kingsway Inc. 

Transport Robert (1973) Ltée 

Transport Thibodeau Inc. 

TransX Ltd. 

Trimac Transportation Management Ltd. 

TST Solutions Inc. 

Upper Lakes Group Inc. 

Van-Kam Freightways Ltd. 
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Vancouver International Airport Authority 
Via Rail Canada Inc. 

Westcan Bulk Transport Ltd. 

Williams Moving & Storage (BC) Ltd. 
Worldwide Flight Services Ltd. 


Other (26) 


ADM Agri-Industries Ltd. 

Agpro Grain Ltd. Partnership* 

Agricore United 

Atomic Energy of Canada Ltd. 

Brinks Canada Ltd. 

Business Development Bank of Canada 

Cameco Corporation 

Canada Council for the Arts, The 

Canada Science and Technology Museum 
Corp. 

Canadian Museum of Civilization 

Canadian Press, The 

Canadian Wheat Board 

Cape Breton Development Corporation* 

Cargill Ltd. 

Export Development Corporation 

Farm Credit Corporation 

Hudson Bay Mining and Smelting Co. Ltd. 

N.M. Paterson & Sons Ltd. (Grain) 

Ontario Power Generation 

Pacific Elevators Ltd. 

Robin Hood Multifoods Inc. 

Saskatchewan Wheat Pool 

Securicor Cash Services Ltd. 

Telus Management Services Inc. 

United Grain Growers Ltd.* 

Verreault Navigation Inc. 


Federal Departments and Agencies (65) 


Agriculture and Agri-Food Canada 

Atlantic Canada Opportunities Agency 

Canada Economic Development for Quebec 
Regions 

Canada Industrial Relations Board 


Canadian Artists and Producers Professional 


Relations Tribunal 
Canadian Centre for Management 
Development 


Canadian Dairy Commission 

Canadian Grain Commission 

Canadian Heritage 

Canadian Human Rights Commission 

Canadian Intergovernmental Conference 
Secretariat 

Canadian International Development Agency 

Canadian International Trade Tribunal 

Canadian Radio-Television and 
Telecommunications Commission 

Canadian Space Agency 

Canadian Transportation Agency 

Citizenship and Immigration Canada 

Civil Aviation Tribunal of Canada 

Communication Canada 

Correctional Service Canada 

Copyright Board of Canada 

Environment Canada 

Finance Canada 

Fisheries and Oceans 

Foreign Affairs and International Trade 

Hazardous Materials Information Review 
Commission 

Health Canada 

Human Resources Development Canada 

Immigration and Refugee Board 

Indian and Northern Affairs 

Industry Canada 

International Joint Commission 

Justice Canada 

Law Commission of Canada 

NAFTA - Secretariat, Canadian Section 

National Archives of Canada 

National Defence (Civilian Staff) 

National Farm Products Council 

National Library of Canada 

National Parole Board 

Natural Resources Canada 

Office of the Chief Electoral Officer 

Office of the Commissioner for Federal 
Judicial Affairs 

Office of the Commissioner of Official 
Languages 

Office of the Registrar of the Supreme Court 
of Canada 
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Office of the Secretary to the Governor 
General 

Office of the Information Commissioner of 
Canada 

Passport Office 

Patented Medicine Prices Review Board 

Privacy Commissioner of Canada 

Privy Council Office 

Public Service Commission of Canada 

Public Works and Government Services 
Canada 

Registry of Competition Tribunal 

Registry of the Federal Court of Canada 

Royal Canadian Mounted Police (Civilian 
Staff) 

Solicitor General Canada 

Statistics Canada 

Status of Women Canada 

Tax Court of Canada 


Sector 


Banking 


Transport Canada 

Transportation Safety Board of Canada 
Treasury Board of Canada, Secretariat 
Veterans Affairs Canada 

Western Economic Diversification Canada 


Separate Employers in the 
Public Sector (9) 


Canadian Customs and Revenue Agency 

Canadian Food Inspection Agency 

Canadian Forces Personnel Support Agency 

Canadian Nuclear Safety Commission 

National Film Board of Canada 

National Research Council Canada 

Natural Sciences and Engineering Research 
Council of Canada 

Office of the Auditor General of Canada 

Parks Canada Agency 


Communications 


Transportation 


Other 


Federal Departments and Agencies 


Separate Employers in the Public Sector 


Total Audits — 
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List of employers in compliance (105) — 1997-2002 


Bold denotes employers in compliance at first phase of the audit 


___) il 


Banking (6) Conair Aviation 
BMO Financial Group Day & Ross Inc. 
Citibank Canada Ltd. Edmonton Regional Airports Authority 
IntesaBci (Banca Commerciale Italiana of Emery Air Freight Corporation 
Canada) Execaire Inc. 


HSBC Bank Canada reahay ae 
Scotiabank Helijet Airways Inc. 


Société Générale (Canada) Innotech Aviation Ltd. 
Meyers Transport Ltd. 


| Communications (16) Midland Transport Ltd. 

| Bell Mobilité Radio Inc. N. M. Paterson and Sons Ltd. (Marine 

| Bell Mobility Cellular Inc. Division) 

| Bell Mobility Paging N. Yanke Transfer Ltd. 

| Call Net Enterprises (Sprint Canada) Nesel Fast Freight Inc. 

| Canadian Satellite Communications Inc. Northern Transportation Company Ltd. 
Craig Broadcasting Systems Inc. Ocean Services Ltd. 
DHL International Express Ltd. Peace Bridge Brokerage Ltd. 

| Global Communications Ltd. Provincial Airlines Ltd. 

| Newcap Broadcasting Seaspan International Ltd. 

Nortel Networks Ltd. Société d’électrolyse et de chimie Alcan Ltée 

| Northern Telephone Ltd. Tippet-Richardson Ltd. 

| Pelmorex Inc./The Weather Network TNT Canada Inc. 

| Standard Radio/Broadcasting Inc. Trans Mountain Pipe Line Company Ltd. 

| Telus Communication Transport Cabano Kingsway Inc. 

| Telus Quebec Transport Robert Ltd. 

| Videon CableSystems Inc. Transport Thibodeau Inc. 

| ‘ TransX Ltd. 

| Tanspertaoni(s3) Trimac Transportation Management Ltd. 

| A.J. Bus Lines Ltd. Van-Kam Freigtways Ltd. 

| Air France Vancouver International Airport Authority 
Air Inuit (1985) Ltd. Williams Moving and Storage (BC) Ltd. 
Algoma Central Corporation 

| American Airlines Inc. Other (10) 
Arnold Bros. Transport Ltd. Atomic Energy of Canada Ltd. 
Bearskin Lake Air Service Ltd. Cameco Corporation 

| Calgary Airport Authority Canadian Press, The 

Canada Maritime Agencies Ltd. Canada Council for the Arts 

| Canadian Freightways Eastern Ltd. Export Development Corporation 

| Canadian Freightways Ltd. Hudson Bay Mining and Smelting Co. Ltd. 

Canadian Helicopters Ltd. Pacific Elevators Ltd. 


Cascade Aerospace 


Canadian Human Rights Commission 


Saskatchewan Wheat Pool 
Securicor Cash Services Ltd. 
Verreault Navigation Inc. 


Federal Departments and Agencies (28) 


Atlantic Canada Opportunities Agency 

Canadian Human Rights Commission 

Canadian International Development Agency 

Canadian Radio-Television and 
Telecommunications Commission 

Canadian Space Agency 

Canadian Transportation Agency 

Canadian Heritage 

Correctional Services 

Finance Canada 

Foreign Affairs and International Trade 

Human Resources Development Canada 

Immigration and Refugee Board 

Indian and Northern Affairs 

Justice Canada 

National Archives of Canada 

National Parole Board 


Natural Resources Canada 

Office of the Chief Electoral Officer 

Office of the Commissioner of Official 
Languages 

Office of the Registrar of the Supreme 
Court of Canada 

Office of the Secretary to the Governor 
General 

Privy Council Office of Canada 

Public Works and Government Services 
Canada 

Statistics Canada 

Status of Women Canada 

Transportation Safety Board of Canada 

Treasury Board of Canada, Secretariat 

Western Economic Diversification Canada 


Separate Employers in the 


Public Sector (2) 


National Film Board 
Natural Sciences & Engineering Research 
Council 


2002 Annual Report 


Directions (23) 


Banking (2) 


IntesaBci (Banca Commerciale Italiana of 
Canada) (now in compliance) 
Laurentian Bank of Canada 


Communications (3) 


AT&T Canada 

DHL International Express Ltd. (now in 
compliance) 

Fundy Cable Ltd. (direction cancelled, since 
this employer is no longer subject to the 
Act) 


Transportation (13) 


Adby Transport Ltd. 

Air France (now in compliance) 

Allied Systems (Canada) Company 

American Airlines Inc. (now in compliance) 

Bradley Air. Serv. (First Air) 

Byers Transport Ltd. (audit held in abeyance) 

Conair Aviation (now in compliance) 

Greyhound Canada Transportation Corp. 

Municipal Tank Lines Ltd. 

Nesel Fast Freight Inc. (now in compliance) 

Trimac Transportation Management Ltd. (now 
in compliance) 

Van-Kam Freightways Ltd. (now in 
compliance) 

Westcan Bulk Transport Ltd. 


Other (1) 
N.M. Paterson & Sons Ltd. (Grain) 


Federal Departments and Agencies (4) 


Canadian Grain Commission 

Environment Canada 

National Archives of Canada (now in 
compliance) 

Natural Resources Canada (now in 
compliance) 


Employers who requested that the Tribunal 
review the direction issued to them by the 
Commission (4) 


Banking (1) 
Laurentian Bank of Canada (the Commission 


withdrew the direction, and the Tribunal 
dismissed the employer's motion) 


Communications (1) 
DHL International Express (referral 
withdrawn by the employer, who is now in 
compliance) 


Federal Departments and Agencies (2) 
Environment Canada (referral withdrawn by 
the employer) 
Natural Resources Canada (referral withdrawn 
by the employer, who is now in 
compliance) 


Employers referred to Tribunal by the 
Commission for failure to comply with the 
direction issued (4) 


Transportation (2) 
Conair Aviation (referral withdrawn since this 
employer is now in compliance) 
Nesel Fast Freight (referral withdrawn since 
this employer is now in compliance) 
Other (1) 
N. M. Paterson & Sons (Grain) 


Federal Departments and Agencies (1) 


Natural Resources Canada (referral withdrawn 
since this employer is now in compliance) 
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Chief Commissioner's Message 


The Canadian Human Rights Commission is transforming the way it works to better 
protect and promote equality in Canada. 


The last annual report described why and how the Commission embarked on this 
voyage of transformation. This year, the story is about the vehicle—the business 
model for human rights case management—and its early success in putting us in 
the right direction. And, it is about the adjustments that are still needed to better 
steer the overall human rights system in the future. 


As always, the Commission seeks to advance human rights in Canada. And it offers 
Canadians under federal jurisdiction an avenue for resolving human rights complaints. 


The Commission’s new approach is already leading to better service in these areas. 
The striking results for 2003, including significant increases in productivity, are 
detailed further in this Report but I would like to highlight three of them: 


e The number of final decisions on human rights cases, which includes 
pre-Tribunal settlements, increased by 79%. 


e The average age of complaints in the caseload was reduced from 
25.3 months in December of 2002 to 15.6 months in December of 2003. 


e The number of cases two years old or older dropped by 48%. 


In essence, the Commission is moving to focus more of its efforts and resources 
on human rights problems before they grow into damaging and lengthy disputes 
that are costly, both emotionally and financially. That means trying to resolve 
human rights issues early using such instruments as policies, information, training 
and mediation. 


The new approach also involves improving the investigation and decision process 
for handling complaints, the traditional bedrock of the Commission’s work. In 2003, 
the combination of an expanded mediation program, a streamlined investigation 
process and faster decision-making fueled the Commission’s drive toward reducing 
its backlog of human rights cases. Management improvements supported these 
changes. 


While these operational changes were going on, the Commission made submissions 
to Parliament on key human rights issues and worked to ensure that employers 
comply with the Employment Equity Act. 
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This new approach is a beginning. But there is more to do. 


For broader change, the Commission depends on others. For instance, further 
improvements in handling human rights complaints hinge on co-ordinated efforts 
with the Canadian Human Rights Tribunal and others. 


And legislative and regulatory changes to broaden and strengthen the human rights 
system will require action by Parliament and the Government of Canada. For the last 
25 years, the Canadian Human Rights Act has served Canadians well. With some 
adjustments, it can be made even more effective in protecting human rights. 


The Commission's proposals for the future are outlined in Looking Ahead at the end 
of this report. Taken together, these reforms are aimed at strengthening human 
rights, protecting the public interest and enhancing human dignity. These are 
values that all Canadians share. 
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Mary Gusella 
Chief Commissioner 
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Highlights 


Operational Results 


* A 79% increase in the number of final decisions reached, including 
pre-Tribunal settlements. 


* A 7% decrease in the caseload, from 1,412 cases in December 2002 to 
1,311 in December 2003. 


° A 48% drop in the number of complaints two years old or older. 


* A 38% drop in the average age of complaints, from 25.3 months in 
December 2002 to 15.6 months on December 31, 2003. 


° A 52% increase in the number of complaints resolved through alternative 
dispute resolution. 


° A rise of 25% in the number of employers found in compliance with the 
Employment Equity Act to 40 in 2003 from 32 in 2002. 


° A “very favourable” rating in an assessment of the Commission’s 
management capacity conducted by the consulting firm Deloitte & Touche 
on behalf of the Treasury Board Secretariat. 


Human Rights Issues 


° The Commission was active throughout the year on human rights issues 
of importance to Canadians. It made submissions to the government, 
Parliament and the courts on same-sex marriage, inclusion of all Aboriginal 
people under the Canadian Human Rights Act, pay equity and measures 
to ensure that human rights standards are preserved in the government's 
new Human Resources Modernization Act. 


¢ The Commission released public consultation papers on the human nights 
situation of women prisoners and policy statements on Aboriginal people 
and employment. 


* The Commission engaged in outreach with provincial and territorial human 
rights commissions, the Canadian public and the United Nations on issues 
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a such as the Canadian experience with multiculturalism, racism, disabilities 
and the rights of Aboriginal Peoples. 


¢ The Commission’s work on individual complaints showed once again that 
the greatest number of complaints of discrimination came from persons 

| with disabilities—fully 37% of all signed complaints (see table Grounds 
of Discrimination Cited in Complaints). Among the designated groups 
protected under the Employment Equity Act, persons with disabilities fared 
| the least well, with federal employers reaching only 22% of their hiring 

| and promotion goals. The 2001 census showed that 16% of Canadians 
have a disability and some 60% of them live below the poverty level. 
Taken together, these statistics show that persons with disabilities 

in Canada continue to experience significant levels of discrimination. 


e Discrimination on the grounds of national or ethnic origin, race or colour 
accounted for 26% of all signed complaints, up from 19% the previous year, 
but on a par with the 24% received in 2001. Data from the Commission’s 
employment equity audits also show that federal employers are meeting only 
24% of the hiring and promotion goals they have set for visible minorities. 
Environics polling has shown that more than half the population believes 
that discrimination against non-whites is a problem in Canada. The 
Commission’s complaints and employment equity data bear this out. 


| 
| 
| 
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2003: A Year of Change and Results 


Over the last year, the Commission has radically reshaped its operations to better 
protect and promote human rights and equality in Canada. It has developed an 
integrated approach to protecting and promoting human rights for Canadians, 

an approach that deals with each stage of the complaint process. 


Figure 1 illustrates the relative number of signed complaints being handled 
at each stage of the complaint process, at any given time. 


Figure 1 Case Overview 


[| Referred to Tribunal 
M Settled 
@ Dismissed 


© Not dealt with 


To accomplish its strategic focus, the Commission identified the short- to medium- 
term goals it needed to achieve in its 2003-2004 Business Plan. The goals are 
ambitious: 


° ensuring no complaint is more than two years old by March 31, 2004 and 
no more than one year old in the fall of 2004; 


° completing 1,200 cases leading to final decisions in the twelve months 
ending March 31, 2004, an increase of 392 cases or 49% over the previous 
year ending March 31, 2003; 


* designing and launching, by November 1, 2003, a new case management 
model that will ensure the backlog never returns. 


Figure 2 illustrates the basis of our new business model. It shows that financial costs 
of human rights disputes increase the longer they last. 
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Figure 2. Shifting the Model 


CHRC CHRC 
Complaint Model Traditional 
focus focus 


Cost 


Time 


Prevention ADR Investigation Litigation 


Figure 2 shows the disproportionate costs of case resolution when complaints proceed 
to a full Tribunal hearing. These cases take longer to resolve and rely upon litigation 
tools rather than tools that encourage cooperation and consensus building. This is 
done not only to reduce costs but to foster better and more meaningful complaint 
resolution by the affected parties. 


Historically, the Commission has channeled most of its resources and energies 
into the investigation and litigation process which may include hearings before 
the Canadian Human Rights Tribunal. But, as the figure indicates, alternative 
approaches such as mediation may reduce human and financial costs considerably. 


In fact, remedial efforts such as information, training and workplace policies against 
discrimination may prevent many abuses and disputes. 


So, the Commission has launched a four-pronged strategy including: 


| ° expanding the mediation program and streamlining the complaint process 
within this organization; 


| ° realigning the Commission’s legal activities to ensure the most effective 
use of limited resources and the best way to reflect the public interest; 


° emphasizing prevention of discrimination through information, training and 
greater dialogue with public- and private-sector employers and unions; and 


° developing new tools to address systemic human rights issues. 


To support this strategy, the Commission reallocated its resources to focus more 
on preventing discrimination and early resolution of complaints. 
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Service Improvements 


* Expanded mediation, helping people resolve human rights complaints 
in a timely and fair manner that suited their needs. 


* Streamlined intake and investigation processes, providing faster service 
and a more tailored approach to complaints. 


* Improved decision-making process, resulting in more rapid and more 
frequent decisions. 


* Strengthened management processes to support these changes. 


These changes are already yielding striking results. The Commission is coming closer 
to meeting its objective of eliminating the case backlog in 2004. 


The number of final Commission decisions. rose dramatically to 1,307 in 2003 from 
729 in 2002, a 79% increase. 


Figure 3 Total Number of Final Decisions 


®@ 2002 
2003 


1 Including pre-Tribunal settlements approved. 
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In 2003, the Commission settled 156 cases more than it did in 2002. 


> Table 1 Final Decisions by Results in 2003 vs 2002 
Results of decisions __ 7 inal Decision: I inal Decisions 


} 


1 Cases that the Commission decided not to pursue under section 40-41 of the Canadian Human 
Rights Act because they were filed more than one year after the alleged act of discrimination, or 
because the complainants were asked to first pursue other redress mechanisms or other reasons. 


2 Including cases in which the Commission took no further proceedings because the complainants 
withdrew or abandoned their complaints. 


3 Settled in mediation, in the course of investigation, through conciliation or before Tribunal 
hearing. 


4 Includes 42 complaints in which the Commission decided to both appoint a conciliator and refer 
the matter to the Tribunal. In these cases, the parties are given 60 days to try to settle the 
complaint. If conciliation is unsuccessful, the case proceeds directly to the Tribunal for hearings. 
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Figure 4 _— Final Decisions by Type in 2003 vs 2002 


2002: 729 
2003: 1,307 
Increase of 79 


Not dealt Dismissed’ Settled’ Referred 
with’ to Tribunal‘ 


1 Cases that the Commission decided not to pursue under section 40-41 of the Canadian Human 
Rights Act because they were filed more than one year after the alleged act of discrimination, or 
because the complainants were asked to first pursue other redress mechanisms or other reasons. 


2 Including cases in which the Commission took no further proceedings because the complainants 
withdrew or abandoned their complaints. 


3 Settled in mediation, in the course of investigation, through conciliation or before Tribunal 
hearing. 


4 Includes 42 complaints in which the Commission decided to both appoint a conciliator and 
refer the matter to the Tribunal. In these cases, the parties are given 60 days to try to settle 
the complaint. If conciliation is unsuccessful, the case proceeds directly to the Tribunal for 
hearings. 
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Figure 5 Total Caseload by Age Category 
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In the same period, the number of cases two years old or older has dropped 
sharply. The Commission’s goal is to deal with most new cases within a year. 


Focusing on older cases has yielded significant results as the average age of 
complaints had been reduced to 15.6 months by the end of 2003, down from 
25.3 months in December 2002. 


Following is a summary of why changes were undertaken at each phase 
of the complaint process, what the changes were and the results. 
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Inquiries 


The first contact with the Commission is the officer in Inquiries. 


The Commission staff handled a heavy load of calls on a wide range of issues before 
the system was overhauled in 2003. Many callers sought basic information or asked 
about issues outside the Commission’s jurisdiction. Sometimes this contributed to 
delays in handling legitimate human rights complaints. 


As a result, the Commission took a number of steps in 2003 to speed up service. 
These included: 


* introducing a new automated telephone reply system to provide 24-hour, 
7-day-a-week service; 


* routing calls directly to intake officers and ensuring that public information 
agents provide as much support to callers as possible on the first contact; 
and 


¢ strengthening and consolidating the information available on its website. 


The Commission conducted an evaluation of the new automated telephone reply 
system three months after implementation. The results show that callers are receiving 
more information upon their first contact with the Commission and that callers with 
potential complaints are speaking directly with intake officers in a timely manner. 

As a result, the total number of calls handled by Reception has been halved. 

In addition, the average time to answer a call has gone from 40 seconds to 25. 
These positive changes at Reception have enabled the Commission to move the 
equivalent of one staff person to Intake Services in order to increase its ability 

to deal effectively with new complaints being filed. 


As well, the Commission has improved handling of e-mail inquires in the last 
two years, to the extent that it came second in response time and quality among 
provincial, federal and municipal government agencies in a January 2003 analysis 
by Le Journal de Montréal. 
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Case Work 


CHANGES RELATING TO PROCESSES 


Completion of complaint forms by complainants instead of intake officers 
to ensure the Commission’s objectivity and the complainants’ ability to 
cover all of their concerns. 


e Greater use of mediation. 


° Stricter application of deadlines for filing complaints and submissions. 


Greater internal accountability. 


Improved Commission decision-making process. 


Creation of the Advisory Council on Alternative Dispute Resolution 
L composed of eminent jurists. 


Intake 


Typically, the filing of a human rights complaint begins at intake. Working with the 
complainant, intake staff may refer the complainant to other avenues for resolving 
the situation or begin the formal complaint process in the Commission. 


This year, the Commission made a number of changes, thereby speeding up handling 
of complaints at the intake level by four months. This was done without increasing 
resources. 


Under the revised procedures, complainants generally get a prompt response from 
intake officers as to whether their situation could form the basis for a complaint. 
If not, they are immediately referred to the proper agency for dealing with their 

concerns. 


If the intake officer determines that the Commission is the right place to file 
the complaint, the officer gives the complainant the necessary documents and 
information on how to make the formal written complaint. This is considerably 
faster than the old approach where the officer prepared the complaint and allows 
complainants to tell their stories in their own words. 


These changes have been going on as the Commission grapples with a heavy 
| and increasing load of complaints. The number of signed complaints rose to 
| 1,084 in 2003 from 800 in 2002, representing a 36% increase. Because of 
process improvements at intake, the Commission is able to deal with more 
cases, and deal with them more quickly. 
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Table 2 Complaints Received by Province or Territory 


Quebec : 


Alberta, Northwest 


Territories and Nunavut - 
} British Columbia x 
~and Yukon | , 
Manitoba 


| Nova Scotia 


Newfoundiand and 
Labrador 


0.5 7 
1,084 
There was a 30% increase in potential complaints received over 2002. 


This increase translated into a 36% increase in signed complaints in 2003. 


100 


100 800 100 2,153 
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Table 3. Grounds of Discrimination Cited in Complaints* 


Potential =» Signed 


ial | Potential Signed 


complaints complaints 


Disability 

Sex 

Ages 

Race 

"National or ethnic origin 

Ce ee 
Family status 84 4 300) Laas 91, 4 38, 3 
tain 
[Seaalorientation | 49/3 | 31 | 3) 99) 4] 27| 2 
Marital status eet at 1) Pe 35 1 15). 1 
So Sees 
Be ee . ee 
Total ae 994 100 100 1,320 100 


* Total number of grounds cited exceeds the number of complaints received because 
some complaints deal with more than one ground of discrimination. 
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Table 4 Type of Allegations Cited in Complaints* 


Potential 
| complaints 


Potential 
complaints 


Signed 
complaints 


Signed 


a 


i et a a a a es 


Employment-related 


(sections 7, 8, 10) Che ls DF 666 65 | 1,683 61 1,048 66 
_ Harassment - | 
employment | 
(section 14) | 311) 16 | 164] 16 | 455|} 16 | 249) 16 
Services-related | 
(sections 5, 6) e290) 15a 128.) 13 456] 16 | 195| 12 
Retaliation | 
(section 14.1) Pale 7 1 15 2 45 2 33 2 
Harassment - | | | 
Services(Section 14) 9} 51) 3 26 3 69 2 31 2 
Hate messages | | | | 
(section 13) aly! - 4 ~ 29° 1 10 1 
| | | 
| Notices, signs, symbols 
_ (section 12) | Oo}. - 20 de Fa Lm 9} 1 
| Pay equity (section 11) 15 1 7| 05 ic} eee 7h ee 


| Union membership 


| (section 9) | 7 TP O5o 3 - 2, - 
| Total 1,914 100 (1,019 100 | 2,766 100 (1,584 100 


* Total number of allegations cited exceeds the total number of complaints received because 
some complaints deal with more than one allegation. 
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Stricter scrutiny of complaints under the provisions of the Canadian Human Rights 
Act enabled the Commission to direct many complaints to the appropriate body 
for resolution. 


Alternative Dispute Resolution (ADR) 


The Commission expanded mediation services in 2003. A pilot mediation program, | 
launched in 1999, showed that mediation assists participants to identify the real 
needs and interests behind a complaint. It allows them to set their agenda and, 

if they wish, work out their own solutions with trained Commission mediators. 

Used early enough, it may help repair damaged relationships in the workplace. 


Voices of Complainants 


“Because [the Commission employee] actually came to Halifax and met with 
me in person, it made me feel that what I did have to say was important 
indeed. Thank you.” 


“Thank you for helping me deal with this situation. For helping me see that 
[it] was not a waste of time.” 


“Whenever we encounter difficulty or lack of understanding, it is such 

an immense relief to encounter a person who understands our dilemma, 
frustrations, and accompanying uphill battle in overcoming barriers and 
removing obstacles. You didn’t simply furnish this understanding, but with 
very limited time prior to your own holidays, you cheerily took initiative in 


resolving a matter before it evolved into a much larger issue and negative 
experience for all. That pro-active, pro-humane response aided everyone, 
no one more than me.” 


“I would like to commend you on the exceptional support received, the 
professional and knowledgeable quality of the information you provided 
really helped to right an injustice.” 
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The Commission provides trained, impartial mediators who help participants decide 
the ground rules of their discussions. They act as guides and facilitators. They ensure 
that settlements deal with policy or procedural changes that are in the public 
interest. 


Conciliation is another ADR tool. The major difference from mediation is that 
conciliation is mandatory for the parties if the Commission believes there are 
benefits to further discussions. The emphasis is on neutral evaluation of positions. 


Like mediation, it is confidential. In 2003, the Commission decided that it may, 
when referring cases to the Tribunal, direct parties to conciliation for 60 days, 
failing which the file is sent to the Tribunal. 


After creating the Alternative Dispute Resolution Services Branch in early 2003, 

the Commission set up an advisory council of eminent jurists to ensure the integrity 
of the ADR program and its consistency with human rights principles. Comprised 

of former justices Gérard La Forest, Claire ’Heureux-Dubé, Charles Dubin and 

Roger Kerans, the Council advises the Chief Commissioner on the program’s 

overall approach, operational policies and procedures, measures to protect the 
public interest, training and staff development, and program evaluation. During 

this reporting period, the Council met on two occasions, in April and September. 


The new branch's business plan is to help reduce the backlog of complaints, enter 
into agreements with employers and develop a network of mediators and other ADR 
practitioners. The agreements with employers are designed to increase rates of 
participation in mediation, protect human rights, deal with delays in the Commission 
and establish an overall commitment to alternative dispute resolution. 


Voices of Respondents 


“First, let me say how pleased I was yesterday with the tone of the mediation 
session. The atmosphere was much better and more productive that I had 
thought it might be. I think a large part of that is due to the relaxed, yet 
professional, style.” 


“Our previous experience with mediation was not always great, but, based 
on our recent experience, I and the other representatives have been “won 
over.” I would welcome the opportunity to work with you and others 

in the branch again.” 


“The mediation was excellent—everything was very clear from the 
beginning.” 


“I know it was a particularly difficult mediation. But I believe that thanks 
to your kind and intelligent guidance, learning and growth happened, and 
that the seed of healing was planted.” 


The new, expanded effort in mediation led to a shift in resources within the 
Commission, an internal overhaul of procedures and a significant outreach effort. 
Along with creation of the Alternative Dispute Resolution Services Branch and the 
Advisory Council, the Commission has: 
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° assigned more staff to mediation, placed mediators in some regional offices 
and created a roster of contract mediators for better local service; 


e installed a new case management structure; 
e implemented and communicated strict timelines; 


° set up a case monitoring system to ensure standards are met and results — 
reported; 


° encouraged parties to conciliate a complaint in a 60-day period before 
going to the Canadian Human Rights Tribunal; 


e held meetings with key organizations responsible for 25% of complaints 
to seek their support for the new approach; and 


° provided training sessions to respondents and unions about ADR and 
human rights. 


In 2003, these efforts resulted in 52% more complaints resolved through alternative 
dispute resolution. The Commission participated in 457 settlements (mediation, 
conciliation and pre-Tribunal) compared to 301 in 2002. 


Figure 6 Participation Rate in Mediation 
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Part of this effort involved the Commission sending 90 new cases to conciliation 

in 2003, down from 159 in 2002. During the year, 90 cases were completed leading 
to 57 settlements, and a settlement rate of 63% in conciliation. The Commission 
continues to improve the ADR process and will undertake a complete review of the 
conciliation model during the next calendar year. 


This process is another example of how the Commission seeks to resolve complaints 
as quickly as possible. As a result of the conciliation efforts by Commission staff, 
only the cases that must absolutely be heard by the Tribunal find their way to it. 


The Commission will continue to expand its efforts to inform stakeholders and enlist 
their support for the ADR initiative in 2004. The aim is to strengthen the capacity of 
organizations to manage their own mediation services and to prevent discrimination. 


Investigation 


Historically, the investigation process has been the main approach to dealing 
with complaints filed with the Commission. In general, this work involves trained 
investigators collecting facts from complainants, respondents and witnesses, 

and reporting findings to the Commissioners. Based on a written report with 
recommendations, the Commissioners decide whether the matter warrants 

further inquiry by the Tribunal. 


The Commission was concerned with how long it took to steer a complaint through 
the investigation process. Part of the problem was that the Commission did not have 
legislative authority over timelines. In the Looking Ahead section, the Commission 

is proposing additional measures, including regulations, to increase its control 

over timelines. 


The Commission’s 2003-2004 Business Plan calls for the completion of 740 
investigation reports leading to final decisions while working within existing 
resources. To achieve this, the Commission had to introduce a number of 
changes including: 


° streamlining investigation reports; 
e adhering to stricter deadlines; and 


° reducing the time for Commission review and decision. 


2 For the 2003-2004 fiscal year, includes investigation reports, section 40-41 reports and pay 
equity investigation reports. 
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An important innovation was the creation of multidisciplinary teams to examine 
complaints of discrimination and suggest how they should be handled. The teams 
include staff from the Investigation, Legal and Policy branches. Early in the fiscal 
year, four multidisciplinary teams were set up based on grounds of discrimination. 
This specializing has enhanced the expertise of teams and ensured a multidisciplinary 
approach. 


Other measures were put in place to overhaul the decision-making process including: 


e a Case Support Committee to oversee and monitor performance as well 
as to guide the multidisciplinary teams. The Committee also ensures that 
the material being provided to the Commission is complete; 


° technological changes to streamline decision-making by the Commissioners. 
Cases are now submitted in electronic format, which saves printing and 
makes it easier to hold Commission meetings; 


° increasing the number of Commission meetings to process cases without 
delay; 


e expediting cases through such methods as grouping of complaints. 


These efforts led to a 99% increase in investigation reports submitted in 2003— 
850 compared to 428 in 2002—and ultimately in the number of final decisions 
made by the Commission. 


The Commission is also responsible for investigating pay equity complaints. 

As with other types of complaints, the Commission felt that more timely handling 
of pay equity cases was essential. Pay equity complaints are complicated. But the 
Commission did not want complainants and respondents to wait years before 
dealing with legitimate workplace complaints that risked long-term harm to 

work relationships. 


The measures the Commission took to improve handling of complaints at the intake 
and investigation levels also helped speed up processing of pay equity cases. The 
Commission has explored innovative ways to investigate pay equity complaints while 
ensuring they received in-depth analysis and timely service. 


There were 35 active pay equity cases in 2003. By the end of the year, decisions had 
been reached on 14 pay equity complaints, 11 of which had been under investigation 
for over two years. Investigation reports on an additional 10 cases—eight over two 


3. The year began with 48 pay equity complaints of which 24 were individual complaints against one employer. 
During the year, 11 new cases were added and the 24 cases against one employer were stayed by court order 
because of bankruptcy proceedings. 
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years old—have been completed and are expected to reach the Commission for a 
decision by March 31, 2004. The 24 cases completed in 2003 represent 69% of active 
pay equity complaints in the Commission’s caseload. 


In addition, a key result for 2003 was the Commission’s success at resolving, in 
significant numbers, the backlog of cases which had been launched by complainants 
years ago but put on hold while complainants chose other routes to settle their 
complaints.‘ 


Legal Activities 


In 2003, the Commission sought to focus its legal activities more effectively to 
prevent discrimination and protect human rights. This means ensuring legal resources 
are available to assist in all aspects of the Commission’s work, whether related to the 
processing of complaints (from intake to Tribunal) or other initiatives such as special 
studies and policy work. 


Litigation before the Tribunal and the courts is, and will always be, a vital 
component of the human rights landscape and the Commission’s work. However, 

it can be costly and time-consuming. The Commission’s legal budget is finite. 
Furthermore, the Commission, under the law, is not the representative of either 

the respondent or the complainant. It acts only to represent the public interest. 
Therefore, the Commission is working to ensure that its litigation activities are 
focused on matters that will have the greatest human rights impact. This means that 
the Commission must allocate its legal resources accordingly at the Tribunal stage. 


In March 2003, the Commission and the Tribunal entered into a Memorandum 
of Understanding to discuss administrative matters. 


During the transition of 2003, the Commission continued to play a key role in 
resolving complaints before the Tribunal. The Commission participated actively 

in all pre-hearing mediations. This work led to settlement of 64 complaints, saving 
costs and other resources that would have been incurred if these cases had gone 
to full hearings. 


In 2003, the Commission also participated in 64 hearings, representing 242 hearing 
days or about 80% of the total hearing days held by the Tribunal. However, the 
Commission’s role varied according to the type of case, recognizing that not every 
case is the same. 


4 The Commission suspended investigation of 91 complaints (including the 24 pay equity complaints noted in 
footnote 3) against one employer and its related companies. The Superior Court of Ontario ordered a stay of all 
proceedings against the employer when the company sought bankruptcy protection in the spring of 2003. 
When the Court lifts the stay of proceedings, the Commission will resume investigation of the complaints. 
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_ Complaints referred to Tribunal be /0 | 158 


| Complaints settled post-referral | 46 i G4 
_ Number of Tribunal hearing days in which 


Commission participated | n/a | 242** 


* Settlements include 24 complaints referred in 2002. 


** This represents 80% of the total hearings days held by the Tribunal. 


In addition to its work before the Tribunal, the Commission received 42 applications 
for judicial review of Commission decisions and was involved in several other 
matters before the Federal Court Trial Division and the Federal Court of Appeal. 

The Commission also intervened in three cases before the Supreme Court of Canada: 
Commission québécoise des droits de la personne et des droits de la jeunesse (Morin) 
v. Québec (A.G.), Pritchard v. Ontario Human Rights Commission and the same-sex 
marriage reference. Each of the three cases has implications for the adjudication 

or protection of human rights in Canada. 


During the reporting year, there have been some legal and legislative developments 
which have an impact on the Commission. 


The Public Service Modernization Act, which received Royal Assent in November 2003, 
provides for a new adjudication regime for the federal public service. Under the 

new legislation, grievances filed under this regime and appeals of staffing actions 
can include allegations of discrimination under the Canadian Human Rights Act. 

The Commission is given standing but what that will mean in practice still must 

be worked out. The Commission will be working with other federal bodies to see 
how best to administer the new legislation so that the rights of Canadians under 
the Canadian Human Rights Act continue to be protected. 


The Supreme Court of Canada issued a ruling in Parry Sound (District) Social Services 
Administration Board v. 0.P.S.E.U., Local 324 which also has implications for the 
Commission. The Court ruled that arbitrators have the jurisdiction to adjudicate 
human rights complaints. It said that labour arbitrators are specialized tribunals 
with expertise in labour matters even though they may not have the special 
knowledge of human rights commissions. It went on to say that labour tribunals 
could adjudicate human rights matters even when there is no direct connection 

to the collective agreement. 
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Employment Equity 


The Commission is responsible for monitoring and ensuring compliance with the 
Employment Equity Act by federal departments, agencies and Crown corporations, 
as well as federally regulated employers in the private sector. 


The Act’s purpose is to ensure that four designated groups—women, Aboriginal 
people, persons with disabilities and members of visible minorities—have equal 
access to jobs and are fairly represented in the workplace. 


A parliamentary review of the Act in 2002 concluded that there was widespread 
support for the legislation, that it should be maintained and that the Commission 
should get more resources to accelerate the pace of audits. 


However, in 2003, the government did not renew additional funding which had 
been granted in 2000. As a result, resources for the Employment Equity Compliance 
Program were reduced by one-third, and staff levels dropped to 21 from 30. 


While the Commission’s compliance program has proven successful, these budget 
cuts make it no longer viable to continue using current approaches, as it would take 
at least another 10 years before all employers can be audited. Although only half 
of all employers have been audited, they already represent 76% of the workforce 
(see table 5). 


Remaining employers are made up of three groups: 


° three organizations that were included in 2002 as a result of an Order 
in Council represent 10% of the workforce; 


° 58 medium-size employers represent 10% of the workforce; and 


° 170 small employers represent only 4% of employees. 
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Table 5 Distribution of Employers Under the EE Act as of 
December 31, 2003 


Employer Status | | # of | % of 


Organizations Workforce 


AUDITS DONE AND UNDER WAY 


Employers in compliance 145 28 
Employers currently under audit 1S) 48 


- Total: employers audited or under audit | 278 | 76 


REMAINING AUDITS 


Canadian Forces, CSIS, RCMP 3 10 
Employers with more than 500 employees 58 10 
Employers with 100 to 500 employees 170 4 


Total: unaudited employers : | | 231 24 


Note: Data on audits remaining to be done is approximative, since the population of 
employers changes from year to year. Data on current audits includes some audits 
put on hold or cancelled. 


To meet the challenge of fulfilling its mandate in the context of reduced resources 
while maximizing the program’s impact for designated groups, the Commission will 
initiate audits of the first two groups from 2004 to 2006. In the case of the private 
sector employers, the Commission will apply the lessons learned from its pilot project 
for small employers (see “Simplifying the Audit Process” below) initiated in 2003, 
which provided valuable information in applying streamlined processes designed to 
avoid the need for follow-up audits. The Commission is hopeful that these processes 
will prove successful for the great majority of these employers. This strategy will 
bring the number of employees covered by audits to a full 96%. 


As for the large group of small employers who represent only 4% of the workforce, 
the Commission intends to conduct status reviews of their activities based on 
submitted documentation, and provide them with a statement indicating those areas 
where it appears additional work is required. If an employer is close to compliance, 
the review can be converted into a compliance review. Others may later be the 
subject of full compliance reviews, as resources allow. 


In this way, the Commission will be in a position to more fully monitor the progress 
of employers who have been found in compliance, and launch implementation audits 
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of those who have failed to make reasonable progress in implementing their 
employment equity plans. This function is particularly critical in view of early results 
which indicate that although audited employers are making progress in increasing 
representation of designated groups, they are only reaching between 22% and 29% 
of the goals they have set in their employment equity plans. 


The Commission is confident that the streamlined approaches outlined above will 
enable it to compensate for the lack of auditing resources, while allowing it to 
closely follow the progress of employers in order to ensure that they are meeting 
their objectives in increasing representation for designated groups in the workforce. 
That is the true measure of the program’s success. 


Delivering Results to Canadians 


As part of the modernization of its management practices, the Commission developed 
in 2003 a logic model to assess the effectiveness of its Employment Equity 
Compliance Program. 


The purpose of the Employment Equity Act is to remove barriers to the employment 
of the four designated groups, and to ensure that they are fairly represented in the 
workforce of federally regulated employers. As a result, the key indicator of the Act’s 
success, and of the effectiveness of the Commission’s program in ensuring compliance 
with the Act, is whether or not the representation of these groups is increasing. 


Since the Act’s inception in 1986, their representation has indeed increased, and 
some of this increase can be directly attributed to the Commission’s audit program. 
The evidence for this is twofold: 


* employers audited by the Commission decrease the gaps of under- 
representation in the years following the audit; and 


° representation of the four designated groups is generally better in the 
workforce of employers who have been audited than of employers who 
have not. 


These results indicate that the Act is generally effective, and that the Commission's 
work to ensure compliance with the Act delivers concrete results year after year. 
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Progress of Audits 


In 2003, 278 of the 509 employers subject to the Act (or 55%) had been or were 
being audited, representing 717,575 employees or 76% of the workforce covered 
by the Act. This is a slight increase over 2002 figures. 


Figure 7 Percentage of employees under the Act covered 
by the Commission’s audits 


1998 1999 2000 2001 2002 2003 


Figure 8 Percentage of employers under the Act covered 
by the Commission’s audits 


1998 1999 2000 2001 2002 2003 


There was limited progress in auditing employers in 2003, reflecting the resources 
available. The dip in the percentage of employees covered by audits between 2001 
and 2002 is due to many new employers coming under the Act in 2002. In 2003, 
the Commission launched 25 new audits, down from 38 in 2002. 
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Table 6 Audits Started and Completed 1998-2003 


| Toei Soe 25 | 51 278 231 
_ Follow-up to initial audits i 2 | 14 ” 166 135 
Follow-up to directions | 2 | 24 chan | 19 
Cancelled | 0 | 5 o 32 


paibde audits 49 79 | 465 417 


1 
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As a result of audits, the Commission found 40 employers in compliance in 2003, 
compared to 32 the year before. This record number of employers found in 
compliance is due in part to a streamlined process introduced in 2003 to audit 
smaller employers, particularly 17 small government departments. 


Since 1998, the Commission has found a total of 145 employers in compliance 
with the Act. 


Table 7 Employers in Compliance 


STATUS Cumulative 


1998-2003 


_ Employers with full representation, in compliance 0 2 


Employers with under-representation, in compliance at 


the initial audit (without having to sign undertakings) per=20 30 
| Employers with under-representation, in compliance 
| at the follow-up audit (after signing undertakings) 20 173 
| Total employers in compliance | 40 | 145 
| Employers who were issued a direction by the Commission 0 23 


Tribunals (requested by the Commission or by employers) 0 8 
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In 2003, for the first time, the Commission did not have to issue any direction to 
employers to comply, nor to refer any employer to the Employment Equity Review 
Tribunal. This is a positive outcome, reflecting in part the emphasis which the 
Commission has put on helping employers to better understand their obligations 

by providing additional tools and more thorough explanations on audit standards 
and expectations. There is also mounting evidence that having a significant pool of 
large employers already in compliance may act as a catalyst for others to follow suit. 


Simplifying the Audit Process 


Most of the employers still to be audited are relatively small. To speed up audits 
of private sector employers with less than 300 employees, the Commission launched 
a streamlined and more supportive approach to auditing in 2003. 


The Commission issued an information kit for employers and pilot-tested it in audits 
of 25 of these small employers. Commission staff worked with these employers with 
the aim of reaching compliance during the initial audit. It is expected most will 
comply in 2004 with audits lasting just over one year. That is considerably less than 
the normal three-year audits where employers have to sign undertakings requiring 

a follow-up audit. 


“In my experience, the audit process [of the Commission] has been the most 
powerful tool—I might even say the only effective tool—to promote EE that 


I have seen so far in my career.” 


—A member of the Toronto Employment Equity Practitioners Association 


In 2003, the Commission audited 17 small federal departments and agencies that 
have fewer than 100 employees but are subject to the Act. Staff used a simplified 
set of requirements which proved effective, and 13 employers have now been found 
in compliance following audits lasting four to 11 months. 


It is expected that the results of these two exercises will provide useful information 
in determining how the Commission can best streamline its approaches in order to 
ensure that its practices continue to be targeted where they can have the most 
beneficial impact for designated groups in the workforce. 


From Intentions to Results: Monitoring Progress 


Once employers are in compliance, the Commission begins monitoring to see whether 
they are meeting the short-term hiring and promotion goals they established in their 
employment equity plans. If they fail to make reasonable progress, the Commission 


may audit these employers again. These new audits—or “implementation audits” — 
focus on whether they have implemented their employment equity plans. 


To date, the Commission has completed monitoring of the three-year short-term 
goals for 26 employers in the federally regulated private sector, three departments 
and one separate employer. The results are mixed. No employers have met all their 
goals. However, they have implemented 27% of the goals for women, 29% for 
Aboriginal people, 22% for persons with disabilities and 24% for members of 
visible minorities. 


Involving Stakeholders 


The review of the Employment Equity Act and the evaluation of the Commission’s 
audit program in 2002 pointed to the need for closer cooperation between key 
stakeholders in implementing the legislation. Therefore, in 2003, the Commission: 


° signed a new Memorandum of Understanding with Human Resources 
Development Canada clarifying the respective roles of both institutions 
and providing for closer cooperation; and 


established a Protocol with the Privy Council under which the Commission 
will inform the Clerk of the Privy Council twice a year and by department 
about the progress, successes and pitfalls of employment equity in the 
public service. 


As well, the Commission is drafting a Memorandum of Understanding (MOU) with 
the Treasury Board Secretariat and the Public Service Commission, which represent 
the employer in the public service. The MOU will provide for better exchange of 
information and ongoing consultations. 


Progress of Designated Groups 


This past year, 419 employers in banking, communications, transportation and the 
“other” sector filed data on their combined workforces of about 630,000 employees 
as of December 31, 2002. The “other” sector includes a variety of employers such as 
grain companies, uranium mines, nuclear power operations, credit corporations and 
museums. Although there were 25,000 fewer hires in the private sector in 2002 than 
the previous year, there were still close to 84,000 opportunities to hire designated 
group members. 
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In addition, the Treasury Board Secretariat reported on employment equity in 

71 federal departments and agencies, with a combined workforce of about 163,000 
employees, as of March 31, 2003. Over 16,400 job openings were filled, about 1,000 
fewer than the previous year, and over 5,200 of these hires were for permanent jobs. 


The following discussion compares workforce data in both the private and public 
sectors with the 1996 Census availability for women, visible minorities and Aboriginal 
people while the availability estimates for persons with disabilities are from the 1991 
Health and Activity Limitation Survey (HALS). Employment equity data from the 2001 
Census and 2001 Participation and Activity Limitation Survey will not become 
available until later in 2004. The accompanying graphs compare the progress 

of the four designated groups for the five-year period from 1997, when the 

current Employment Equity Act came into effect, to 2002. In the case of women, 

the graph looks at progress achieved in management ranks. 


The availability estimates which the Treasury Board Secretariat has prepared for all 
designated groups include only Canadian citizens, since the Public Service Employment 
Act gives an absolute preference to Canadian citizens in hirings into the public 
service. This has the impact of reducing the overall availability of visible minorities 
from 10.3%, to 8.7%. 


Women 


In the private sector: Women’s overall representation was 44.4% in 2002, in line 
with their 46.4% availability and virtually unchanged since 1997. There has been a 
notable increase, however, in their share of senior management positions, from 14.8% 
in 1997 to 20.0% in 2002, close to their 1996 Census availability of 20.8%. 


Women’s representation was highest in the banking sector at 71.1%. In this sector, 
women hold 84.7% of the clerical jobs, but now occupy over 50% of professional 
and managerial positions as well. In the banking sector, women’s share of senior 
management jobs rose from 18.6% in 1997 to 26.4% in 2002. 
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Figure 9 Women in Senior Management 
Federally Regulated Private Sector 


® 1996 Availability 
() 1997 Representation 
™ 2002 Representation 


Women’s representation was lowest in the transportation sector where they held 25.4% 
of all jobs in 2002, somewhat higher than their 23.3% share in 1997. Women now 
hold 26.1% of all managerial and professional jobs in this sector. However, over 30% 
of the jobs in this sector are in the semi-skilled manual workers occupational group 
which includes various kinds of drivers. Only 11.7% of these jobs are held by women, 
close to half of whom work in part-time school bus driver positions. 


The proportion of women in part-time and temporary jobs decreased from 25.0% in 
2001 to 23.3% in 2002. Only 9.8% of men held part-time or temporary jobs. Although 
this pattern also holds true for visible minority women and women with disabilities, 
it is most noticeable for Aboriginal women, 24.6% of whom work on a part-time 

or temporary basis. The concentration in part-time and temporary employment and 

in lower paying clerical and sales and service positions helps in part to explain why, 
on average, women receive only 81% of the salary received by men. 


In the public sector: Women’s representation in the federal public sector was 52.8% 
as of March 31, 2003, somewhat higher than the Census benchmark of 46.4%. They 
received 55.9% of all hires, in line with their share the previous year. 


Women’s share of positions in the executive group rose from 25% in 1997 to 34% 

in March 2003. Women received 43.9% of all hires into this group, a notable increase 
from the 28.6% they received in 1997. In the scientific and professional category, 
women’s representation also rose from 32.2% in 1997 to 40.3% in 2002. 
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Nevertheless, there is room for further progress. Women occupy 59.3% of all term 
positions, and are concentrated in administrative support positions compared to 
men. These factors contribute to the fact that 59% of women earn less than 
$50,000 compared to 36.8% of men in the public service. 


Figure 10 Designated Groups 
Federal Public Service 


™ 1996 TBS Availabil 
|| 1997 Representati 
—| 2002 Representati 
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Members of Visible Minority Groups 


In the private sector: The representation of visible minorities increased from 9.7% 
in 1997 to 12.2% in 2002. For the past eight years, visible minorities have received 
shares of hires that exceed the 1996 Census benchmark of 10.3%; in 2002, they 
received 12.8% of all hires. 


The representation of visible minorities was highest in the banking sector where 

| it increased from 15.0% in 1997 to 18.4% in 2002 due to consistently high shares 
of hires. In addition, visible minorities now hold 6.2% of all positions in senior 
management, up from 4.3% in 1997, and 22.0% of all professional occupations, 
compared to 18.3% in 1997. 


Visible minorities also registered increases in the communications sector, from 8.9% 
in 1997 to 11.6% in 2002, and in the transportation sector, from 5.3% in 1997 to 
8.0% in 2002. In contrast, the representation of visible minorities in the “other” 
sector fell to 7.0% in 2002 from 8.1% in 1997. 
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Figure 11 Visible Minorities 
Federally Regulated Private Sector 
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In the public sector: Visible minorities increased their representation to 7.4% as 
of March 31, 2003, from 5.1% in 1997. However, this is still lower than the 1996 
availability set by Treasury Board at 8.7% for the public service. Their share of 
permanent hires also fell somewhat from 12.3% in 2001 to 11.2% in 2002. 


In endorsing the Jask Force on the Participation of Visible Minonties in the Federal 
Public Service action plan, the government committed itself to a recruitment target 
for visible minorities of 1 in 5 by the end cf fiscal year 2002-2003. In fact, the share 
of hires received by visible minorities in 2002-2003 was 9.5%, less than half the 
target. The action plan also set a target of 1 in 5 entries into the executive category 
to be reached by the end of fiscal year 2004-2005. As of March 31, 2003, visible 
minorities held only 4.2% of all executive positions. Out of the total of 82 hires 

into this category, they received only 7, or 8.5%. 


Aboriginal People 


In the private sector: In 2002, Aboriginal people held 1.7% of all jobs in the 
federally regulated private sector, an increase compared to 1.3% in 1997, but still 
lower than the 1996 Census benchmark of 2.1%. Their share of hires in 2002 was 
1.9%, an increase from the previous year. In 2002, their termination rates were 
higher than average, indicating that a lower retention rate may explain why more 
progress is not being made. 


The representation of Aboriginal people was highest in the “other” sector, which 
includes some mining, fish marketing and grain operations located in northern 
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and western regions and which employ a large number of Aboriginal people. In 2002, 
the representation of Aboriginal people in this sector was 2.5%, up from the 2.1% 
achieved in 1997. Progress is due to the fact that their share of hires for the last 
four years has been higher than availability. In 2002, this was the only sector 

where the termination rate of Aboriginal people was lower than average. 


Figure 12 Aboriginal People 
Federally Regulated Private Sector 


@ 1996 Availability 
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2002 Representati 


The lowest representation of Aboriginal people was in the banking sector where their 
share of jobs fell from 1.3% in 1997 to 1.1% in 2002. This decrease is due to the 
fact that Aboriginal people received only 0.9% of all hires, less than half the 2.1% 
Census benchmark. 


In the public sector: In contrast with the private sector, the representation 
of Aboriginal people in the public sector rose from 2.7% in 1997 to 3.9% as 
of March 31, 2003. This past year, they received 4.5% of all hires overall, and 
5.4% of all hires into permanent positions. 


Among the 42 federal departments and agencies with 200 or more employees, 
the Department of Indian Affairs and Northern Development (DIAND) employs 
18% of all Aboriginal employees in the federal public service. However, even 
with DIAND removed, the representation of Aboriginal people in the public 
Service iS 3.3%, substantially higher than the 2.1% Census benchmark. 


Overall, Aboriginal people received a share of hires substantially higher than the 
Census benchmark of 2.1% in all occupational categories. In the executive category, 
they received 8, or 9.8% of all hires, bringing their representation to 2.7%. 


Canadian Human Rights Commassion 


People with Disabilities 


In the private sector: Since the first Employment Equity Act was put in place, 
of the four designated groups, persons with disabilities have benefitted least. 
Their representation in 2002 remained at 2.3%, virtually unchanged since 1997. 
In 2002, they received only 1.0% of all hires, substantially lower than the 6.5% 
benchmark. Since 1997, their representation has fallen in all sectors except 
transportation, where it rose from 1.8% to 2.5%. 


Once again, persons with disabilities had their lowest representation in the banking 
sector where they held only 2.2% of jobs in 2002. Their share of hires in the banks 
was only 0.8%. The six largest banks, with total hires of over 19,000, hired only 
164 persons with disabilities. 


Figure 13 Persons with Disabilities 
Federally Regulated Private Sector 
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In the public sector: In contrast with the private sector, the representation of 
persons with disabilities in the public sector has increased annually from 3.9% in 
1997 to 5.6% in 2002. This is higher than the Treasury Board benchmark of 4.8%, 
but still somewhat short of the 6.5% availability in the Canadian workforce based 
on the 1991 HALS. 


The increase in the number of persons with disabilities in the federal public service 
appears to be mainly due to increased self-identification rather than to hires, since 
they received only 3.1% of all hires in 2002. No persons with disabilities were hired 
in the executive category, and the share of hires in all other occupational categories 
was substantially lower than either the Treasury Board benchmark of 4.8% or the 
6.5% representation in the Canadian workforce. 
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Summary 


Since 1997, women have made gains in management and professional occupations 
in both private and public sectors, but are still under-represented in non-traditional 
jobs in the transportation and other sectors. Visible minorities have registered 
increases in the private sector. In the public sector, they are now receiving an 
increased share of hires, but the 2001 Census data will introduce a higher standard, 
and significant efforts will be required for this group to achieve full representation. 
Aboriginal people registered increases in all sectors except banking. People with 
disabilities increased their representation in the public sector. In the private sector, 
in spite of ample hiring opportunities, people with disabilities received far fewer 
hires than expected based on their availability, and as a result remained severely 
under-represented. 


The Employment Equity Act requires employers to set hiring and promotion goals to 
remedy under-representation. Once the 2001 Census employment equity data become 
available, employers will have to revise their goals to take the higher benchmarks 
into account. The Commission will be monitoring whether they meet their goals. 
Where they do not, the Commission may initiate audits to examine whether they have 
implemented their employment equity plans, and may take additional enforcement 
action as required. 


Challenges Ahead in Employment Equity 


In 2004, with fewer resources available, the Commission will overhaul its employment 
equity work plans and approaches. The aim is to balance the need to audit employers 
which have not yet been audited, with the need to monitor and conduct implementation 
audits of those employers who have set hiring and promotion objectives in their 
employment equity plans. 
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Promoting Human Rights 


Promoting human rnghts in Canada and helping other countries build their own 
capacity to further these rights are important initiatives of the Commission. 


Promotion and Prevention 


The Commission is responsible for developing and conducting information programs to 
foster public understanding of the Canadian Human Rights Act, the Employment Equity 
Act, and the role and activities of the Commission. 


Along with its normal information role, the Commission views this function as an 
important component in the drive to prevent discrimination. As mentioned earlier, 
preventing discrimination leads to better workplaces and it can reduce the increasing 
flow of complaints. 


In the fall of 2003, the Commission assigned additional resources to the task 
of expanding its discrimination prevention function, and this work is described 


in the Looking Ahead section of this report. 


Among other things, turning the spotlight on prevention will require good 
information tools to be readily available to employers and their employees. 


As part of its promotional activities in 2003, the Commission: 


published pamphlets on mediation and conciliation as well as a newsletter 
to promote alternative dispute resolution; 


published the first Employment Equity Year-End Report and a pilot 
information kit for employers to help them prepare for employment equity 
audits; 


released public consultation papers on the human rights situation of women 
prisoners and policy statements on Aboriginal people and employment; 


made submissions to the government, Parliament and the courts on same- 
sex marriage, inclusion of all Aboriginal people under the Canadian Human 
Rights Act, pay equity and measures to ensure that human rights standards 
are preserved in the government’s new Human Resources Modernization Act; 
and 


developed a new website. 
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The Internet is used by more and more Canadians, and the Commission has 
undertaken to redesign and rebuild its website, and use it as the Commission’s main 
communications tool to promote its services to the public. The new website will be 
launched by the end of the 2003-2004 fiscal year. It is designed to be user-friendly 
and adapted to the visually- and mobility-impaired. The new website look has already 
been used in the Commission’s most recent publications. 


SERVING CANADIANS 


| Telephone inquiries 


| E-mail inquires 5,024 | 
Publications distributed 95,467 | 
_ Website visitors 198,374 | 


Along with other changes to the Commission’s processes in 2003, a greater emphasis 
was put on outreach and raising awareness as a means to reduce the number of 
complaints received and the incidents of discriminatory activity. By giving clients the 
tools to combat discrimination where it arises, and to change practices and policies 
that may lead to conflict, the Commission intends to be a force for preventing 
discrimination. Another area of interest was race, and the Commission participated 

in numerous conferences and roundtables on racial profiling and hate. 


A total of 197 outreach or awareness-raising activities were undertaken by various 
branches of the Commission in 2003. One focus of attention was the responsibilities 
of employers, employees and unions in respect of the duty to accommodate under 
the Canadian Human Rights Act and the Employment Equity Act. Workshops were 
given especially to employer groups, focusing on managers and supervisors and their 
responsibilities and rights under the law. Employment Systems Review is always a 
focus of attention for Employment Equity and its stakeholders. The Regional Offices 
implement a great variety of outreach activities, including working with local 
employee groups, employers, students and the general public. 


International 
The creation of the Canadian Human Rights Commission in 1978 followed on the 

heels of Canada’s ratification of the International Bill of Rights. Since that time, the 
CHRC has played an important role in ensuring Canada implements its international 


human rights obligations domestically. From the start, the Commission has also 
been engaged at the international level—providing input when international human 
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rights standards are defined, assisting in the establishment of national human rights 
institutions in developing countries, forming international human rights networks to 
Share best practices. In fact, the Canadian Human Rights Commission can take much 
of the credit for initially putting the issue of human rights commissions on the 

UN agenda, working for the adoption by the UN in 1991 of the Paris Principles, 
international standards on the independence and impartiality of national human 
rights institutions. 


The Commission continues to play an important international role through its 
modest international program. 


The Commission’s international program delivers on the government's priority of 
promoting democracy and equality of opportunity through Canada’s international 
work. The Commission has unique expertise in building human rights commissions 
that no other federal institution can provide. The strength of the Commission’s 
international program was recently recognized in the Johns Hopkins University’s 2003 
Human Rights Quarterly as playing a “leading role in the creation and strengthening” 
of national human rights institutions. 


This past year, the Commission continued to support Canada's foreign policy and 
development aid objectives by helping other countries strengthen their national 
human rights institutions. In doing this, the Commission worked in partnership with 
departments such as the Canadian International Development Agency (CIDA) and the 
Department of Foreign Affairs and International Trade. The Commission worked on 
CIDA-funded projects with human rights commissions in India, Indonesia and Nepal 
to build their capacity in the areas of human rights education, the rights of persons 
with disabilities, complaints investigation and processing, and case management. 


In 2003, the Commission hosted interns from Indonesia and the Republic of Korea 
and over 15 visiting delegations seeking more information on the Canadian human 
rights framework and the Commission's experience. 


As well, the Commission continued its leadership role in developing a network to 
strengthen national human rights institutions and respect for human rights in the 
Americas. This was in line with Canada's commitment at the 2001 Summit of the 
Americas. The network, with over 20 participating institutions, held its Second 
General Assembly in 2003, followed by workshops on the role of national institutions 
in promoting and protecting the rights of persons with disabilities, and on human 
rights and security. 


Throughout the year, the Commission continued to play a key role in organizations 
where international human rights standards and policies were developed. Among 
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these are the International Coordinating Committee of National Human Rights 
Institutions and the United Nations Commission on Human Rights. 


The Commission contributed to Canada's reports on compliance with international 
human rights law, including international treaties on discrimination against women 
and discrimination in employment and occupation. 


The Commission met with United Nations Special Rapporteurs and contributed policy 
documents to the UN on issues such as the independence of national institutions, the 
participation of these institutions in United Nations human rights meetings and the 
rights of persons with disabilities. 
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Modern Management 


In February 2003, the Commission began implementing the government-wide Modern 
Comptrollership Initiative. The purpose of this initiative is to strengthen management 
practices and integrate financial information with other performance information. 
This should lead to more informed decisions, public policies and service delivery. 

Its successful implementation will help the Commission manage its resources more 
effectively and better account to Parliament and to Canadians for the use of these 
resources. 


Implementation of the Commission’s modern management initiative consists 
of three phases: 


° training staff on principles and techniques to build understanding 
of the modern management initiative; 


° assessing the state of current management practices with respect to the 
seven modern management pillars (values and ethics, risk management, 
integrated performance information, stewardship, leadership, human 
resources and accountability) against a common standard; and 


e developing and implementing an action plan to address the gaps 
identified in the capacity assessment. 


The first two phases have now been completed. The capacity assessment was 
conducted at the Commission through a series of interviews and workshops with 
senior and middle managers. The firm which conducted the assessment noted: 


“The results of the management capacity assessment are very favourable 

and reflect senior management's ongoing commitment to organizational renewal 
aimed at improving management practices, creating a culture of continuous 
improvement and achieving better results.” 
—Deloitte & Touche 


The full capacity assessment is available on the Commission’s website at 
www.chrc-ccdp.ca. 


The Commission is now developing an action plan to address the gaps identified 
in the report as well as additional matters outlined in the government's new 
Management Accountability Framework. Following are some highlights of progress 
to date: 
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Stewardship 

The Commission has put in place robust systems and processes to monitor financial 
management and to ensure that funding is directed to evolving business plan 
priorities as required throughout the year. This includes monthly oversight by 

the Executive Committee of the Commission’s financial situation. 


Sole source contracts over $15,000 and key contracting issues are reviewed weekly 
by an executive level Contracts Review Committee. Hospitality has been minimized 
and is within guidelines. Hospitality and travel expenses of the Chief Commissioner 
and the Secretary General will soon be available on the Commission's website. The 
Commission continues its efforts to reduce travel expenses on a case-by-case basis 
and more broadly through the relocation of three mediator positions to regional 
offices. It also develops and updates its internal audit, evaluation and risk 
management plan on an annual basis. It has completed an evaluation study of its 
Employment Equity Audit Program. The Management Summary and the Management 
Response and Action Plan with respect to this evaluation will be made available 
on our website by April 1, 2004. 


The Commission is currently undertaking an evaluation framework of its Human Rights 
Complaints Program and a financial audit of Legal Services which are planned to be 
completed by March 31, 2004. 


Accountability 


The Commission has strengthened its approach to and criteria for executive 
performance agreements. And it has ensured that accountability cascades through 
the performance agreements at lower levels. 


People 


A number of foundation stones have been put in place for sound human resources 
management and a healthy workplace. The Commission provided alternative 
employment opportunities to indeterminate employees affected by the non-renewal 
of Employment Equity resources. The turnover rate of under 6% falls well within 
organizational norms for high performing organizations. The Commission continues 
to support the government priorities by implementing new human resources policies 
and programs directly linked to the business plan. And working within the existing 
budget, the Commission will help employees develop and complete learning plans 
so they will achieve peak performance. 
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Citizen-Focused Service 


A new human rights business model has been described earlier in the report. 
The primary motivation in moving in this direction was to provide timely and high 
quality service to Canadians. 


Performance Measurement 
The Commission has embarked on a program to identify, in a more disciplined way, 
the outcomes it seeks to achieve and the measures that will show progress toward 
those outcomes. The program began with a Results-Based Accountability Framework 
for the Employment Equity Program. The measures can be found in the Employment 
Equity chapter under Delivering Results to Canadians. A similar approach is under way 
for the Human Rights Complaints Program and for the Commission as a whole. High 
performance and citizen-focused service depend on the Commission creating a 
“steady-state” capacity where the number of new signed complaints balances 

the number of cases closed in any given year. As noted elsewhere in the report, 

the Commission is on target to meet this objective. 


2003 Annual Report 


Results from the Commission’s recent innovations are very encouraging. But there 
| is much to do. 


So far, the reform process has been internal. The Commission has acted to improve 
service in areas under its control. 


But there are broader needs that must still be met. Some of these were raised in 
recent reports on the Commission.’ A number of these reports call for legislative 
and regulatory changes beyond the Commission’s existing powers. 


In the Commission's view, these changes need not be major. The Canadian Human 
Rights Act and related legislation have been effective in guiding the human rights 
system. The Act is very comprehensive, substantial and continues to be innovative. 
However, over the last 25 years, all of its provisions and possibilities have not been 
given full expression and voice. The Commission’s renewal process focuses on the 
premise that Parliament intended the Act to be comprehensively applied. Yet there 
are aspects of the Act that can be updated to further its original intent. 


| With that in mind, the Commission is proposing its perspective on the adjustments 
needed to make the human rights system even more effective in the 21* century. 
These are outlined in the following section. 


| A New Human Rights Landscape 


Over the past year, the Canadian Human Rights Commission has been engaged in a 
process of reform—overhauling the complaints system, working hard to reduce the 
backlog of cases and putting in place a new system to address broad human rights 
issues. Many of these changes were described earlier in this report. 


It is important to step back and look at the principles and values guiding the new 
approach to human rights management at the Commission. A recent public study 
determined that Canadians are deeply committed to human rights and equality. 

It also found that any reform of social policy had to be based on these values.° 


5 Among these reports are the Auditor General Report in 1998, the 2000 Canadian Human Rights Act Review Panel 
and reports of House of Commons and Senate Standing Committees on Human Rights, Status of Persons with 
Disabilities and Public Accounts. 


6 “The resolution of conflicts in the rebuilding of social policy-what is desirable versus what is affordable and 
manageable—must be based on values.”, Citizens’ Dialogue on Canada’s Future: A 21st Century Social Contract", 
April 2003, page 6. 
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Five Guiding Principles for Change 


Throughout its reform process, the Commission has been guided by the following 
five principles. The Commission’s aim is a human rights system that: 


* serves the public interest; 

¢ transforms behaviour; 

* iS comprehensive; 

° is preventive and forward-looking; and 

* is independent, impartial and ensures good governance. 


The Commission has begun a change process that will take more time and involve 
parliamentarians, non-governmental stakeholders and other actors in the federal 
human rights system, before it is fully defined and implemented. 


Three important points to note: 


e while some of these five principles can be met within the current 
legislation, others will require changes to the Canadian Human Rights Act. 
Some preliminary thinking on possible amendments to the Act is offered 
below for consideration; 


e all principles can be met in part through the Commission’s own processes, 
but they cannot be met fully unless other parts of the federal human rights 
system—namely the Canadian Human Rights Tribunal and federally regulated 
employers and service providers—also change; and 


¢ the Commission’s new directions for human rights aim at meeting many 
of the same objectives of the 2000 report of the Federal Review Panel, 
Promoting Equality: A New Vision, albeit through different means. 


Principle One: Serving the Public Interest 


Human rights commissions serve a number of purposes. 


They are there to redress discrimination against individuals but also to correct 
persistent patterns of inequality, prevent discrimination before it occurs, inform 
the public about equality and identify emerging human rights issues. 
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Canadian Human Rirghits Co m mics om 


The “Catch-22” for human rights commissions is that the task of dealing with the 
crushing weight of individual human rights complaints means that many of these 
other broader purposes are not fully met. Most of the Commission’s resources are 
consumed in the processing of individual complaints. As a result, the other tools 
at the Commission’s disposal which can help transform societal behaviour—such 
as information, promotion, research on emerging trends and other preventive 
measures—receive less focus. 


Choosing the Right Tool for Each Case 


Due to resource constraints and judicial decisions, the Commission has, over the 
years, moved away from its preventive roots. Instead, it has focused almost solely 
on investigation and litigation to resolve human rights disputes. 


Adjudication remains important for many key human rights issues, but many other 
human rights disputes do not always require this adversarial framework. As the Law 
Commission of Canada writes, the “adjudicative process is two-sided, adversarial and 
backward-looking. It works to produce winners and losers.”’ But frequently the issues 
that divide parties are not two-sided; they are complex. Some cases require broad 
systemic remedies that are not achievable at Tribunal, such as policy changes 
affecting an entire sector rather than just one individual respondent. Sometimes 

the relationship between parties is ongoing and an adversarial process might 

cause more acrimony and damage to the relationship. 


With this in mind, the Commission has begun to implement a system which helps 
to restore the balance and flexibility in the tools at its disposal. 


Some human rights issues will be better suited to voluntary compliance instruments, 
such as information, alternative dispute resolution or special reports. Others will be 
best addressed through enforcement instruments such as formal investigation and 
full Canadian Human Rights Tribunal hearings. 

The aim is to allow the best solution for the specific issue at hand. 


The Commission is developing a tailored approach including: 


° alternatives to the formal complaints route, such as special reports to 
Parliament or public inquiries; and 


if “From Restorative Justice to Transformative Justice,” Law Commission of Canada, 1999, Preface. 


* within the complaints stream, a system of triage to ensure appropriate 
resources and approaches are taken to the cases which will have the 
greatest human rights impact. 


Alternatives to Complaints: Options for Change 


The Commission is developing a range of non-complaint tools to address systemic 
human rights issues. These range from the more “inquisitorial” approaches such as 
public inquiries or special reports to Parliament, to more “consultative” approaches 
Such as policy studies. Many of these instruments are already available to the 
Commission under its promotion mandate in the Canadian Human Rights Act. 


In 2000, the Federal Review Panel proposed that the Canadian Human Rights Act and 
the Employment Equity Act be amended to allow for systemic complaints—in effect, 
complaints affecting groups of Canadians or involving human rights issues of broad 
public interest. The Commission’s tnage of cases and use of non-complaint tools for 
systemic issues meet the underlying aim of the Panel’s recommendations, but through 
more effective means. Although the Panel recommended that an inquiry power be 
explicitly added to the Canadian Human Rights Act, the Commission interprets its 

Act as already giving it the power to undertake policy inquiries. 


However, to strengthen its ability to use non-complaint tools, the Commission 
is proposing a number of legislative or regulatory changes, including: 


* enhanced powers to gather evidence in systemic inquiries; 


° a requirement that the government respond within a specified period 
to special reports; 


© confirmation that the Commission can review parliamentary bills for 
consistency with the Canadian Human Rights Act; 


* granting of a general human rights audit power to allow a constructive, 
non-adversarial process under the Canadian Human Rights Act similar to 
that in place under the Employment Equity Act; and 


* a more sound statutory basis for the Commission’s information, research 
and policy tools. 
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A Tailored Approach to Cases: Triage 


“Resolving discrimination... on a case-by-case basis puts human rights 
commissions in the position of stamping out brush fires when the urgency 
is in the incendiary potential of the whole forest.” 


As a public body, the Commission has an obligation to deliver solid public 
administration from both a resource utilization perspective and a justice perspective. 
Therefore, it requires a solid public administration and a complaint process which 

is timely and efficient. After analyzing its role, the Commission has concluded that 
the public interest requires that human rights bodies be able to put the greatest 
resources into those cases which will have the greatest human rights impact. 


The Commission has identified 10 factors to allow it to do this: 


whether the complaint raises broad-based policy or systemic issues; 


e whether the complaint addresses a pressing public policy concern as 
identified by the Commission; 


° whether the complaint raises a new point of law, will settle one that 
remains in doubt or change legislation, policies or programs; 


° whether the complaint will significantly advance the purpose of the Act; 
e the degree of factual, technical or legal complexity the case entails; 


° the impact on the parties; 


the potential remedy; 


° whether credibility is a key issue; 


whether the evidence on the record is sufficient; and 


the similarity of facts, issues or grounds with other complaints. 


These factors enable Commission staff to identify the most appropriate approach 
to deal with a particular case. 


8 Abella Report. 
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A Tailored Approach to Cases: Proposed Legislative Change 


The Commission interprets its Act to allow it discretion, consistent with standards 
of procedural fairness, to triage—or sort—cases. Some legislative or regulatory 
amendments to introduce further procedural flexibility include: 


* legislative amendments to allow the Commission to refuse to deal with 
a complaint where it does not advance the purpose of the Act; 


* legislative or regulatory changes to confirm more flexible investigation 
procedures, power to enter premises and compel witnesses; and 


* enforceable time limits for various stages of case management. 


Again, these are not exhaustive proposals and will be further developed through 
discussions with stakeholders. 


The Canadian Human Rights Tribunal: Possibilities for Reform 
and the Problem with Direct Access 


It has been recognized that the Commission’s compliance and education functions 
had been given short shrift over the years. The Review Panel proposed a system 
of direct access, where the Commission’s complaints-handling function would be 
transferred to the Tribunal, leaving the Commission free to undertake information 
and policy work. 


The Commission sees difficulties with the direct access model. In many instances, 

the more litigious approach at Tribunal can drive parties farther apart, rather than 
bringing them to a solution. The time it takes to bring a complaint from initial filing 
to final decision at Tribunal can be both lengthy and costly—a fact which raises both 
efficiency and justice concerns. The remedies needed to address systemic issues 
cannot always be easily arrived at through the Tribunal process. In other words, 
although there will always be a need for the Tribunal in a human rights system, 

not all human rights complaints can be best resolved through the Tribunal. 

Many types of complaints are better resolved earlier and through other means. 


Even under the current system, there are elements of the Tribunal process that, in 
the Commission’s view, need reform in order to better serve the public interest. The 
Tribunal process has become increasingly formal, cumbersome and costly through the 
years. As a result, many cases which are relatively straightforward become protracted 
over several days or weeks, frequently over a period of months. It is important that 
the Tribunal consider more effective and efficient means of conducting its inquines 


as is contemplated by the legislation. i 
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This raises justice concerns as well as efficiency concerns. The more complex the 
procedures, the higher the cost to the parties and to the taxpayer. For instance, a 
complaint which is resolved through alternative dispute resolution at the Commission 
costs roughly $4,000. A case which proceeds all the way to the Tribunal likely costs 
close to $100,000, including costs to the Commission, to the Tribunal and to the 
parties involved. In terms of delivering timely and fair justice, and in terms of 
ensuring an affordable and therefore sustainable system, the Tribunal is not always — 
the best approach to resolving human rights complaints. 


Parliament may wish to consider amendments to the legislation to make 

the Tribunal more accessible. These could include allowing for greater use of non- 
adversarial procedures already in place in other administrative tribunals, such as 
case streaming, expedited procedures and use of technology. Parliament might also 
consider taking up some form of the proposal made by the Federal Review Panel that 
legal assistance or duty counsel be made available at Tribunal. The Canadian Human 
Rights Commission has concluded an administrative Memorandum of Understanding 
with the Tribunal to discuss possible improvements to procedures in both bodies. 


Principle Two: Transforming Behaviour 


Putting the “Human” Back into Human Rights 


Discrimination is something that is lived and felt by Canadians in their daily lives. 

A person with a disability has to ask a stranger for help with a bank machine if the 
machine is too high to reach from a wheelchair. A woman is sexually harassed by her 
manager at work. An Aboriginal person is denied a job because of his race. A visible 
minority member is singled out for differential treatment. 


A human rights system needs to be able to answer two simple questions to be 
credible and effective: What does the victim of discrimination need to begin healing? 
And what will make the person or the organization responsible for discrimination 
change its behaviour? 


The traditional reaction of the Canadian Human Rights Commission and other similar 
bodies has been to turn to formalized processes to resolve human rights issues— 
investigation, an adversarial process before a tribunal and binding, formal remedies. 


However, formalized processes are not the only way, and often not the best way, 
to deliver what is just, fair and timely. 


The primary goal of a public body like the Canadian Human Rights Commission should 
be to establish what is and is not acceptable behaviour under the Canadian Human 


Canadian Human Rights Commission 


Rights Act. Then, the Commission should work with all parties to find the best way 
to repair the damage, deal with the issues that led to the discrimination and ensure 
it does not happen again. 


Procedures have to be highly flexible and creative. They have to allow for the active 
participation of complainants and people responsible for discrimination in finding 
solutions. They have to be accessible. They should include a range of remedies to 
repair the harm done to the individual and to address the root causes that led to 
the discrimination in the first place. Processes need to encourage the development 
of respectful relationships among the parties. 


Alternative Dispute Resolution 


Current Situation 


Under the Commission’s new approach to human rights, the focus is on finding 
solutions that are better able to resolve human rights issues and restore dignity. 
This idea is at the heart of the Commission's approach to alternative dispute 
resolution (ADR), described in the section 2003: A Year of Change and Results. 


Proposed Legislative Change 


The Commission has already taken a number of steps over the past year to strengthen 
its alternative dispute resolution capacity and to ensure that the public interest is 
met throughout the ADR process. Areas for possible legislative, regulatory or policy 
change include measures to make the processes more efficient and effective, such as: 


¢ binding timelines for conciliation; 


* encouraging the development and use of internal ADR mechanisms 
consistent with human rights in federal departments, agencies and 
Crown corporations, and federally regulated companies; and 


¢ introducing the option of binding arbitration. 
Principle Three: A Comprehensive System 


For a national human rights system to be credible, it must be available to all 
Canadians who suffer discrimination. This has been recognized by Parliament as, over 
the years, the meaning of discrimination has expanded to include new groups and 
new grounds. 
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Aboriginal People: There are still groups of Canadians who do not have access 

to human rights protection at the federal level. In 1977, when the Canadian Human 
Rights Act was first introduced, an exception was included in the legislation 
preventing Aboriginal people who have suffered discrimination under the Indian Act 
from filing complaints (s. 67). This means that government action or action by band 
councils which flows from powers in the Indian Act are exempt from scrutiny by 

the Canadian Human Rights Commission and the Canadian Human Rights Tribunal. 
Aboriginal people are the only people in Canada who do not have full access to a 
human rights complaint mechanism when they encounter discrimination. Until the 
exemption in section 67 of the Act is amended, they will continue to be unable 

to file the same range of human rights complaints as all other Canadians. 


Social Condition: There are also other gaps in the legislation that the Commission 
proposes be filled. Chief among them is the addition of “social condition” as 

a ground of discrimination. Since 1976, when Canada ratified the International 
Covenant on Economic, Social and Cultural Rights, the government has had an 
obligation to look at poverty as a human rights issue. In many respects, Canada has 
fallen short in meeting this duty. The United Nations Committee on Economic, Social 
and Cultural Rights has commented on the persistence of poverty in our country 

for particularly vulnerable groups and has called on Canada to “expand protection 

in human rnghts legislation .. . to protect poor people... from discrimination 
because of social or economic status.” 


The Commission is therefore proposing that Parliament consider adding the ground 
of “social condition” to the Canadian Human Rights Act to respond to this need. 
Most provincial human rights codes include grounds related to poverty, such as 
“social condition” or “source of income.” The idea is that a person’s social condition 
must not be used to discriminate against him or her. For instance, financial 
institutions may assume that all people who have low paying jobs are an 
unacceptable risk for a loan. Or, an employer may impose unnecessary job 
requirements that deny employment to capable people who have low literacy 

skills as a result of their social disadvantage. 


In the past, it has been proposed that “social condition” be added to the list of 
prohibited grounds of discrimination in the Canadian Human Rights Act (CHRA). 
In addition, the CHRA Review Panel recommended a number of other precisions 

to the grounds, including clarification of the definition of disability, prohibition 
of mandatory retirement and the addition of gender identity, among others. It was 
also proposed that references to international human rights standards be added 

to the preamble and that the Commission be given the mandate to report on the 
government's domestic implementation of its international human rights treaty 
obligations. The Commission supports these legislative changes. 
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Principle Four: A Preventive and Forward-Looking System 


Prevention: Future Directions 


The Commission is committed to a broader strategy of prevention that seeks to work 
with the major respondents and assist them in putting in place a culture of human 
rights in the workplace. The Commission is proposing that departments and other 
federal entities should ensure that their internal responsibility systems dealing with 
conflicts in the workplace are consistent with human rights. The CHRA Review Panel, 
in its proposals regarding internal responsibility systems, suggested that a number 
of elements be in place. These include policies and programs to promote equality, 
training for all managers and employees, monitoring and documenting of equality 
issues, liaison with the Commission and other bodies, and management-labour 
cooperation to ensure the balance and independence of the internal process. 


In addition to internal responsibility systems, employers should train managers 
and employees, and ensure strong workplace policies and awareness of human 
rights standards and remedies to prevent human rights abuses. The Commission 
is currently designing a human rights prevention function which will assist 
employers in this regard. 


A Forward-Looking System: Options for Change 


A primary objective of human rights legislation is to change persistent patterns of 
inequality and identify emerging human rights issues. It has been recommended that 
the Commission should improve its ability to provide qualitative information about 
the state of human rights in Canada. All of these recommendations point to the 
need to improve the Commission’s policy research capacity. 


The Commission’s new approach to human rights is guided by a desire to strengthen 

the information and voluntary compliance functions. Many of the policy inquiries and 
studies mentioned above will fulfil the purpose of identifying emerging and pressing 

human rights issues. Options for new policy tools include the development of human 
rights impact analysis to allow the Commission, Parliament and other stakeholders 

to assess the human rights effect of new government initiatives or legislation. 

Other options include a periodic report on the state of human rights in Canada 

by developing human rights indicators to allow assessment of progress. 
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Principle Five: Ensuring Good Governance 


Independence and Impartiality 


Current Situation 

Part of the mandate of the Canadian Human Rights Commission is to ensure that 
all employees and recipients of services under federal jurisdiction have access to 

a system for resolving human rights complaints. As a result of its complaint and 
audit activities, the Commission is often involved in proceedings where the federal 
government is a party. In fact, over 50% of signed complaints received by the 
Commission name a federal department, agency or Crown corporation as the 
respondent. In addition, the Commission appears before parliamentary committees 
and other bodies to comment on proposed government legislation and programs. 


The independence of the Commission is key. The UN Principles Relating to the Status 
of National Institutions for the Protection and Promotion of Human Rights (Pans 
Principles) guarantee the independence and impartiality of national human rights 
institutions. The concern in Canada is that the relationship between the Commission 
and government is structured in a manner which can raise perceptions of conflict. 


The lawyers who represent the federal government before the Canadian Human Rights 
Tribunal come from the Department of Justice. This is the same department that 
approves Commission budgets and Treasury Board submissions. It is also the 
Department of Justice that is responsible for proposing amendments to the Canadian 
Human Rights Act. The Treasury Board is the official employer of all public servants 
and is implicated in many cases dealing with employment in the public service. 

The Treasury Board is also the central agency that oversees the Commission’s 

budget and mandates our reporting requirements. Audits carried out under the 
Employment Equity Act often challenge policies and programs for which the 

Treasury Board is responsible. 


The governance issue is clear—the Commission must often be critical of the 
government, even opposing it before tribunals and courts. The Commission is not, 
like a federal department, an instrument of government policy. This calls for a much 
different system of responsibility and accountability. 


Options for Change 
The Commission believes that the solution is to strengthen the relationship between 


it and Parliament in terms of financing and reporting. A strong relationship with 
Parliament will help to enhance the Commission’s independence while ensuring 


— — en nnnrrernsonnnes — a 
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accountability. It will also help to address the “democratic deficit” by increasing 
Parliament’s engagement in the Commission’s mandate. Other federal agencies, such 
as the Office of the Auditor General and the Office of the Chief Electoral Officer, 
have arrangements that ensure a closer relationship with Parliament. The Commission 
believes that many of these provisions could apply equally to this organization 

and doing so would strengthen overall human rights governance. 


Coherent Governance 


Current Situation 

A related issue is the coherence of the overall human rights governance structure. 
The Canadian Human Rights Act is a fundamental and quasi-constitutional law. It 
enshrines basic rights that are fundamental to Canadian democracy. Where there is 
conflict between the Act and other legislation, the Act has primacy. It is therefore 
important to ensure that the mandate of the Commission is not unduly encroached 
upon by other agencies or tribunals. 


Otherwise, the federal government could develop a patchwork of human rights 
standards. Depending on which body is interpreting them, the specialized knowledge 
of the Canadian Human Rights Commission and the Tribunal would not be brought to 
bear on human rights disputes and the independence of the Commission would be 
diminished. 


Increasingly, however, the Commission has noted examples of other federal agencies 
making determinations that, in whole or in part, touch upon fundamental issues of 
human rights. These decisions are not always made according to the same standards 
and jurisprudence that would be applied by the Commission or the Tribunal. 


Options for Change 


The Commission does not believe it should have exclusive jurisdiction over all matters 
dealing with human rights. Specialized bodies have an important role. The point is 

to ensure that there is an overall coherence with regard to the protection of human 
rights. The Commission sees two options to ensure overlap is reduced and coherence 
enhanced: 


¢ Parliament may wish to consider amending the Canadian Human Rights Act 
to ensure that the Commission has the opportunity to take jurisdiction, 
if necessary, to advance human rights when fundamental issues relating 
to the interpretation of the Act are raised in other fora; and 
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e the Commission will continue to work with other regulatory bodies, 
federal departments, agencies and Crown corporations, and federally 
regulated employers to enhance partnerships, through Memoranda of 
Understanding such as those concluded with the Clerk of the Privy Council 
and the Canadian Transportation Agency, to promote implementation of 
human rights standards. 


Conclusion 


At this stage, the ideas for legislative change set out above are presented as options 
only. More conversations with stakeholders and with Parliament are required before 
they can be fully defined. The Commission’s aim is to build a system that serves 
human rights better: one that meets many of the underlying objectives of the 2000 
CHRA Review Panel, Promoting Equality: A New Vision, but in a manner which avoids 
many of the pitfalls of the direct access claims model. 
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Biographies of Commissioners 


Mary M. Gusella 


Mary Gusella was appointed Chief Commissioner on August 7, 2002. A member of 
the Bar of Ontario, she obtained her LLB from the University of Ottawa. She also 
holds a certificate from the Canadian Securities Institute and has completed courses 
in negotiation and mediation in the Professional Instruction for Lawyers Program 

at Harvard Law School. In her three decades in the Public Service of Canada, 

Ms. Gusella served in many senior level positions including that of Deputy Minister 
of Multiculturalism and Citizenship, President of the Atlantic Canada Opportunities 
Agency and Chairman and President of Enterprise Cape Breton, Commissioner of the 
Public Service Commission, Head of The Leadership Network, and the Canadian Chair 
of the International Joint Commission. Ms. Gusella’s major areas of expertise and 
professional interest are organizational change, people management and innovation. 
She has served on the Board of Trustees of the National Film Board of Canada, 

on the Board of Directors of the Institute of Public Administration of Canada 

and as President of that institute in 1999-2000. 


Anne Adams 


Anne Adams of Montréal joined the Commission in 1999. She holds a BA from the 
University of Montréal and a Masters in industrial relations from Queen’s University. 
She is a bilingual and bicultural Canadian who, during her career in the public service 
of Canada, worked to advance the cause of women’s rights and human rights at home 
and abroad. She developed the women’s employment policy for Canada and managed 
the implementation of the Employment Equity Act and the Federal Contractors 
Program in the Quebec Region. As Executive Director of the Canadian Human Rights 
Foundation, she went on to develop a very successful international human rights 
training program. In 1992, Ms. Adams received the Commemorative Medal for the 
125" Anniversary of Confederation in recognition of these efforts. She has served 

on a number of boards of trade and boards of directors of community organizations, 
including la Fédération des femmes du Québec. Since 1998, she has served as 
president of FRAPPE (Femmes regroupées pour l'accessibilité au pouvoir politique 

et économique). In 1996, she launched AEA Strategies and Development Inc., 
specializing in employment equity and international development. 
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Robinson Koilpillai 


Robinson Koilpillai, C.M., has been a member of the Commission since 1995. An 
educator, school principal, and community volunteer, Mr. Koilpillai has served as 
Chairman of the Alberta Cultural Heritage Council, President of the Alberta Council 
for Global Cooperation, Executive Member of the Canadian Council for International 
Co-operation, and President of the Canadian Multicultural Education Foundation. In 
1980, Mr. Koilpillai received the federal Minister of Multiculturalism’s Man of the Year 
Award and, in 1988, the Canada Council's National Award for Outstanding Educator. 
In 1998, Mr. Koilpillai was inducted into Edmonton’s Hall of Fame and won the 
Alberta Achievement Award and the Lewis Perinbam Award in International 
Development. A 1992 Governor General's Commemorative Medal winner, he 

joined the Order of Canada in 1996. 


Mary Mac Lennan 


Mary Mac Lennan of Halifax became a member of the Commission in November 1995. 
She was called to the Bar of Nova Scotia in 1979 and pursued a career as a sole 
practitioner until 1990. From 1981 to 1982, Ms. Mac Lennan was the Provincial 
Coordinator for the Nova Scotia League for Equal Opportunities. She served as the 
Multicultural and Race Relations Coordinator for the City of Halifax from 1990 to 
1992. A recipient of the Nova Scotia Human Rights Award in 1993, Ms. Mac Lennan 
was appointed Chair of the Nova Scotia Human Rights Commission in 1996, after 
serving two terms as a member. In 1999, Ms. Mac Lennan accepted the post of Equity 
Coordinator with St. Francis Xavier University, and is continuing her work on the 
human rights aspects of new reproductive and genetic technologies. She has also 
served on the editorial board of Just Cause, a law journal for people with disabilities 
and for legal professionals interested in disability rights issues. 


Kelly Russ 


Kelly Harvey Russ, a member of the Haida First Nation, was appointed a Commissioner 
in April 1998. He received the degree of Bachelor of Arts in Political Science and 
History in 1990, and the degree of Bachelor of Laws in 1993, both from the 
University of Victoria, where he was also president of the Native Law Student Society. 
In 1994, he became a member of both the Law Society of British Columbia and the 
Canadian Bar Association. Now a sole practitioner, Mr. Russ’s legal work centres on 
Aboriginal rights and issues arising from the Indian Act, and other federal, provincial, 
and territorial legislation affecting Aboriginal Peoples. In addition, Mr. Russ 
represents Aboriginal people in the fields of child protection and family law. 
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